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ACTION. 

1. Conversion by administrator no cause of action against estate —When 
an administrator is sued in his representative character, for an alleged 
conversion of a slave by his intestate, proof of his possession and em- 
ployment of the slave at the commencement of the suit does not author- 
ize arecovery against him, since the estate is not responsible for his 
acts.—Shorter v. Urquhart....... ows wdteresuiawencwieeenat Sieibiaraieloco’ 360 


ADEMPTION OF LEGACIES. 
See WILLs, 4, 5, 6. 


ADJUDGED CASES. 
1. Settled rule of property binding on courts.—This court does not feel at liber- 
ty to depart from a decision which has been recognized by subsequent 
cases, and which has probably been acted upon as a practical rule of 
property, although, if the question presented were an open one, a differ- 
ent conclusion might be attained.—Field’s Heirs v. Goldsby.......... 218 
2. Binding effect of judicial decisions.—In the construction of a war- 
ranty in this case, the court adhered to the construction placed on a 
similar warranty in Duff v. Ivey, 3 Stew. 140; and the decision was 
based, partly, on the fact that that decision had been acquiesced in for 
more than twenty-five years, and had probably been acted on as a rule 
of property in many instances.—Livingston v. Arrington....:........ 424 
3. Conclusiveness of judicial decisions.—When a case is brought to the 
appellate court a second time, the opinion previously pronounced, even 
though its correctness may be doubted, as to the precise question then 
before the court, is obligatory ; but, while yielding implicit obedience 
to the actual decision, the court is not necessarily bound to carry out 
literally the dicta pertaining to questions which were not then pre- 
sented on the record.—Jesse Vv. Cater...........cceeeseceeceeeneens 475 
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AGENCY. 
1. .1gent of municipal corporation not public agent.—Where the charter 
of an incorporated town provides, that its corporate name shall be “the 
town of E.”’, and that all its corporate powers shall be vested in, and 
exercised by and through, an intendant and certain councillors, who shall 
constitute a board to be called “ the intendant and council of the town 
of E.”; the persons composing the board are but the directors and 
agents of the corporation, and in making contracts under color of their 
authority as such agents,.they are not to be considered as public or 
government agents, contracting in behalf of the public.—Hall v. Cock- 
RR ee ie tae aio naw ine ais ke ie ere RU om oa soe Stes SAS 
When covenant of agent does not bind principal—By a contract 
under seal, between plaintiff of the first part, and ‘‘the intendant and 
council of the town of E.”, who were the executive board of the corpo- 
ration styled “ the town of E.”, of the second part, plaintiff covenanted 
to perform certain services in repairing the streets of said town, “in 
consideration of which said services, the parties of the second part’ 
agreed to pay him a stipulated sum of money; and “the said parties” 
signed their individual names, and affixed their seals to the contract : 
Held, that the instrument was not the deed of the corporation........ 
3. When agent is liable individually on his covenant.—Where an agent 
signs and fixes his name and seal to a covenant, which, although he de- 
scribes himself as agent, contains apt words to charge him personally, 
and which is not binding as the deed of his principal, he is personally 
responsible on it, and the superadded words are a mere descriptio per- 


bo 


4, Slave may be agent.—A slave may act as the agent of his owner or 
SEE ERE NOMEN S 5 5a dns aie s2e's le bio SR Swe w eames rcs Se Bie Sales 
5. Liability of principal for money wrongfully received by agent.—Although an 
agent is liable personally for money received by him, by authority of 
his principal, belonging to another; yet the principal also is liable, 
whether-the money is paid over to him or not.—Cook v. Cook........ 
Ratification of attorney's unauthorized employment.—Conceding that 
an attorney at law has no authority to employ another attorney to act 
for his client, yet if he soon afterwards informs his client of such unau- 
thorized employment, and the latter does not dissent from it, these facts- 
are proper to be submitted to the jury, in an action brought by the 
second attorney to recover his fees, to enable them to determine whether 
the client did not assent to the employment.—King v. Pope.......... 
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ALIMONY. 
See Divorce, 8. 


AMENDMENTS. 

1. Amendment of petition for supersedeas allowable.—A petition for 
supersedeas, which, under our practice, stands in lieu of a declaration, 
may be amended, by leave of the court, after demurrer sustained to the 
original, provided the amendment does not make an entirely different 
case as to the.execution sought to be superseded.—Pearsall v. McCartney. 110 
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AMENDMENTS—Continvrp. 

2. Amendment of judgment nunc pro tunc.—A recital in a judgment 
nune pro tunc, that sufficient matter to authorize its rendition was dis- 
closed to the court “by sufficient, competent, and satisfactory -evi- 
dence,”’ will sustain the judgment, if the parties appear to the motion, 
and do not show, either by bill of exceptions or in some other appropri- 
ate manner, that the recital is untrue—Price & Simpson v. Gilllespie.. 279 

3. Amendment of record on allegation of fraud—The general rule, 
which requires some matter of record, entry, or memorandum in the: 
handwriting of the judge, to authorize an amendment of the record nune 
pro tune, does not apply to cases in which the entry is impeached for 
fraud; and though these cases generally arise collaterally, yet an entry 
relating to a grant of letters of administration may be amended on a 
direct application, of which the opposite party must have notice, setting 
forth the fraud specifically, and making the necessary proof——Dunham 
USM DORIS Bias Ai oa we biota sche Sieeaeudey a dareiene eo aner ek leek 286 

4, Allegation of fraud must be specific—If the motion simply states, as 
the ground for the amendment asked, that the record states a fact which 
was not proved, that as it stands it operates a fraud on the rights of the 
plaintiff in the motion, and that it is void in law, on account of fraud 
in a legal sense, the allegation is not sufficiently specific to authorize 
the introduction of parol evidence to prove that the fact recited was 
NOE WUC cies cee secics's sale \cvaibiavaic stad: tug areca lee nteNeusie aeelolarosin steleercuaraneets ite 286 

5. Amendment of complaint by change of plaintiffs—Where an action 
of trover is brought in the name of the assignor, for the use of the as- 
signee for the benefit of creditors, and the evidence shows that the con- 
version took place after the assignment, the complaint cannot be amended 
so as to authorize a recovery.—Stodder v. Grant & Nickels......... , 416— 

6. Amendment of bill in chancery.—In reversing a decree for the specific 
performance of a parol contract, on account of a fatal variance between 
the pleadings and proof, although the evidence shows that the com- 
plainant has a good cause of action, the appellate court will not remand 
the cause, in order that the bill may be amended, if the amendment re- 
quired would make a new case; but will dismiss the bill, without preju- 
dice to the right to file another—Williams v. Barnes............. .-. 613 


APPEALS. 
1. From judgment of conviction under bastardy act.—Form of security 
for costs.—From a judgment of the circuit court, in a proceeding under 
the bastardy act, an appeal may be taken (Code, § 3821) by merely 
giving security for the costs; and the security may be either a bond, or a 
simple acknowledgment in writing.—Satterwhite v. The State......... 65 
2. Sufficiency of appeal bond as security for costs——When an appeal bond is de- 
signed to operate merely as security for the costs, and not to supersede 
the judgment, although a misdescription of the judgment would be fatal, 
yet a mere omission to recite in the bond the several days on which the 
judgment required the respective sums to be paid would not have that 
effect, if the judgment were otherwise correctly described, by its aggre- 
gate amount, names of parties, term of the court when rendered, &c. ; 
such an omission may be supplied by a comparison of the bond with the 
clerk’s certificate, or with other parts of the record.........,..0..... 65 
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APPEALS—conTINveD. 

3. Appeal lies from final decree of distribution, on proceedings instituted by personal 
representative—An appeal lies from a final decree of the probate court, 
confirming the report of commissioners appointed to make a division 
of the slaves belonging to an estate.among the persons entitled under 
the will, although the proceedings were instituted by the personal rep- 
resentative, and not by a legatee or distributee—Code, § 1888, 1 4. 
Eg Se TTS TEE TET TEES ETT T Eee 

4, Remandment of cause on reversal of decree—On a reversal of the decree of 
the probate court, disallowing the probate of a will, the cause having 
been heard before the judge without the intervention of a jury, although 
the appellate court might (Code, § 3034) render the decree which the 
probate court ought to have rendered, the safer practice is to remand 
the cause.—Wells v. Bransford. ....................ccccccccccceees 

5. Joinder in error waives defects in appeal. A joinder in error is a waiver of 
the appeal, bond, or security for costs, and of all defects therein, anda 
motion to dismiss the appeal afterwards comes too late. (Rice, C. J., 
oN Ee TT Ete eee eee eee 

6. Judgment corrected and affirmed —Where the affidavit for the garnishment 
is made by the real owner of the judgment of which satisfaction is 
sought, and judgment is rendered in his name against the garnishee, 
while the affidavit and garnishment corectly describe the original judg- 
ment, the judgment will be corrected in the appellate court, at the costs 
of the appellant, and rendered in the name of the plaintiff in the origi- 


NUMAN SO cto oo cates ps Fispisin heels ase slew sees sia. isuesiswiee sie so siete 


7. Proper parties to appeal—An appeal from a joint judgment against sev-— 


eral defendants, though sued out by one of the defendants, must be in 
the names of all; but it is not necessary that the appeal bond should, 
in so many words, recite that faet, if, upon a fair construction of its 
language, it shows thatthe whole case is brought up.—Deslonde & James 
WEMEDR oeh coricie icone ug wind ceeess dens Ganissa sos sosnbagessies 
8. Sufficiency of appeal bond.—A joint judgment having been rendered against 
D. and J., the two proponents of a will, D. alone sued out an appeal; 
and the condition of the appeal bond was as follows: ‘Whereas the 
above’ bound D. hath applied for and obtained an appeal, in a certain 
suit heretofore pending and determined”, &c., ‘in which the said C. 
and E. [obligees] are defendants, and said D. and J. are plaintiffs, in the 
matter of the contest of the will of J. D., deceased, returnable’, &c.: 
“ Now, if the said D. shall prosecute said appeal to effect, and pay and 
satisfy the judgment which shall be rendered in said cause”, &¢. Held, 
i ca heachh Kbk heise ch xpanrren shin obniaeis 
9. Limitation of appeal—On motion to dismiss the appeal in this case, be- 
cause it was not taken within six months after the rendition of the de- 
cree, (Code, §§ 1888, 2039,) the court said, that the question was one of 
difficulty and importance, and declined to consider it, because its deci- 
sion could not affect the result of the case.—Williams v. Gunter...... 
10. Appeal bond insufficient, which misdescribes fudgment.—If the appeal bond 
misdescribes the judgment, as where the judgment is against the appel- 
lant and another, and the bond describes a judgment against the appel- 
lant only, the appeal will be dismissed on motion—Dumas vy. Hunter. 
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APPEALS—conTInveD. 
11. Transcript not filed in time—The appeal in this case was dismissed, on 
motion, because the transcript was. not filed until the third term after 
the appeal was taken.—Owens v. Echols..................ccceceees 689 
12. Bond, or security for costs, necessary to constitute valid appeal—A valid appeal 
cannot be taken, without giving bond, or security for costs, within 
the period prescribed by the statute of limitations governing appeals: 
when application is made for an appeal within the prescribed period, but 
no bond, or security for costs, is given until after its expiration, the 
appeal will be dismissed on’motion.—Mays v. King,..........2...... 690 


ARBITRATION AND AWARD, 

1. Submission to arbitration construed-——Pending an injunction suit for the 
abatement of a livery-stable, the parties agreed to submit to arbitration 
the matters in controversy between them, and the agreement contained 
a stipulation “that the award of the arbitrators, made in pursuance of 
this agreement, shall terminate and forever decide all matters of con- 
troversy, at law or in equity, in relation to the said livery-stable” : Held, 
that the right of action at law on the injunction bond, though it might 
not be included in the subject-matter to be directly decided by the 
arbitrators, was nevertheless to be settled by the award; and that, con- 
sequently, after the award was made, an action at law could not be 
maintained on the injunction bond, unless the award was not binding. 
ORIG VAG UI ie tooo whats cie lala ala Sickel malsiels sll uae oreotele mineral eteiere 
Plea averring arbitration and award.—In an action on an injunction bond 
where the matters in controversy in the injunction suit were submitted 
to-arbitration, and the arbitrators’ awarded that certain acts should 
be done by the parties concurrently, a plea setting up the submission 
and award must aver performance on the part of the pleader, or an offer 
to perform, or a good and legal*excuse for the omission to do either. 475 
3. Award construed—In awarding an exchange of lots, the arbitrators di- 
rected that the parties “can and do make” to each other respectively 

“a fee-simple title” : Held, that the conveyances were to be executed 
concurrently ; ¢hat a “‘fee-simple title’ meant a good title; that the 
award did not ascertain that the defendant then had the title to the lot 
which he was to convey, but that he could procure it; and that his 
failure to procure the title was a good and legal excuse for the plaintiff’s 
failire tO PerlONMms <...6 ck bees c css 6 os Rsaeies eeleie eeticlerateyseeaiereiets 475 
Estopped by submission and award.—Where a submission to arbitration is 
made under an order of court, and the award entered up as the judg- 
ment of the court, a party is not thereby estopped from pleading any 
matter not necessarily within the scope of the award........ Beast oie 475 
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ARSON. 
See Criminal Law, 16, 17, 18, 19. 


ASSAULT. 
See Criminat Law, 13, 14. 


ASSAULT WITH INTENT TO MURDER. 
See Crmmnat, Law, 31, 32, 33, 34. 
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ASSUMPSIT, 
1. Admisibility of evidence of plaintiff's general good character —Where plaintiff 


pe 


Sad 


and defendant are both examined as witnesses under the statute, in as- 
sumpsit on the common counts for services rendered, and contradict 
each other in some particulars, and the defendant then introduces a 

witness who testifies to conversations of the plaintiff which, in some 
particulars, contradict her testimony on the trial, the plaintiff cannot 

be allowed to prove her good character, by the declarations of the de- 
fendant, or in any other manner—Owens v. White.................. 413 
When assumpsit for money had and 1 ceived does not lie—Assumpsit on the 

common counts cannot be maintained to recover money received by the 

defendant from an insurance company, under a policy effected by him, 

in his own name, on certain property some of which belonged to the 

plaintiffs, when the money was not-received, either in whole or in part, 

on account of plaintiffs property, and their property was not in fact 

covered by the policy.—Turner vy. Stetts, Allen & Gill. ate cetss S20 
Statute of limitations—Where a party has the right to lng ie trover 

for the conversion of his slave, or assumpsit for the proceeds of sale, 

and elects to proceed in the latter action, the statute of limitations be- 

gins torun from the time that cause of action accrued, and the fact 
that the other remedy is barred ‘does not defeat the action.—Ivey’s 


PAR ys ROMP NN WP NG so os nc crs ceo ev hi ws ow OSS cee Sea se ewe 641 


ATTACHMENT AND GARNISHMENT. 
1. Who may make affidavit for garnishment.—Under section 2520 of the Code, 


n 
. 


4, 


which allows a judgment creditor of a distributee. to sue out process of 
garnishment against the administrator of the estate, the affidavit for 
the garnishment should be made by the real owner of the judgment, 
and not by the plaintiff of record —Jackson v. Shipman............. 488 
In whose name garnishment must be prosecuted.—But, although the 
affidavit should be made by the real owner of the judgment, and 
although the garnishment is the institution of a suit, yet the process 
must be sued out, and the judgment on the answer taken, in the name 
of the plaintiff of record, and not in the name of the peal owner of 
Rs IPN Sc oo ea eee ooh eee aaa howe dead sees ete ds 
What defenses garnishee may make.—The garnishee cannot raise 
the question of the ownership of the original judgment, since he has 
no interest in that question. Conceding that he may show satisfaction 
of the original judgment, and that his statement of that fact, when not 
controverted or disproved, must be taken as true ; yet his mere state- 
ment “ that he is advised and believes”’ that the judgment has been 
satisfied, is not an averment that such fact exists.,.................. 488 
As to proof of original judgment.—It is erroneous to render judg- 
ment against the garnishee, without proof of the original judgment ; 
yet, where the judgment is correctly described in the garnishment, to 
which the garnishee made answer, and the judgment entry shows that 
the garnishee appeared in court, ‘‘and waived the objection that no 
judgment could be rendered because no execution could issue on the 
judgment,’’—this is an admission of the existence of the original judg- 
ment, and dispenses with further proof of it.....................08. 48% 
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ATTACHMENT AND GARNISAMENT—contmvep. 

5. Judgment corrected and affirmed.—Where the affidavit for the gar- 
nishment is made by the real owner of the judgment of which satisfac- 
tion is sought, and judgment is rendered in his name against, the 
garnishee, while the affidavit and garnishment correctly describe the 
original judgment, the judgment will be corrected in the appellate 
court, at the costs of the appellant, and rendered in the name of the 
plaintiff in the original judgment... ........... 0... cece cece ene ue ees 


ATTORNEYS-AT-LAW. 


1, Judicial admissions of attorney, conclusiveness of.—Conceding that 


attorneys-at-law have power to bind their clients by written admissions 
as to the facts of a case ; yet, where such admissions are made improvi- 
dently, or through mistake, the court may relieve against them, by 


means of its coercive powers over its own officers, and may set them 


aside upon such terms as will meet the justice of the particular case. 


ey BUI ss as ikke cats ckee elves esa sepuwceas 250 


2. Ratification of attorney’s unauthorized employment.—Conceding that an attor- 


ney-at-law has no authority to employ another attorney to act for his 
client, yet, if he soon afterwards informs his client’ of such unauthor- 
ized employment, and the latter does not dissent ‘from it, these facts 


are proper to be submitted to the jury, in an action brought by the sec- 
ond attorney to recover his fees, to enable them to determine whether 
the client did not assent to the employment.—King v. Pope.......... 
3. Attorney’s authority after judgment—,An attorney’s authority does not 


cease with the rendition of the judgment, but continues for the pur- 
pose of controlling the process for its collection; and hence the lien 
of an execution may be lost, by the attorney’s order to the’sheriff, with- 
out instructions from his client, to postpone the sale of property levied 
on, and to allow the property toremain in the possession of the defend- 


ant in execution._-Albertson, Douglass & Co. v. Goldsby............. 


BAIL. 
1. Bail in capital cases—Under. the provisions of the constitution 


(Art. I,§ 17) and laws (Code, § 3669-70), a person indicted for murder 
is entitled to bail, as a matter of right, unless the court to which the 


application is made is of opinion, on the evidence adduced, that he is 
guilty of murder in the first degree ; and if the application for bail 


is made to a circuit judge, and is by him refused, the evidence in the 


711 


ss 


case may be set out on exceptions (Code, § 3673), and. application . 


made thereon to the supreme court.—Ev parte Banks.............. 5 
. Murder in the first degree not here shown.—Upon the evidence set out in 


no 


the bill of exceptions (for which in full see statement of the case), the 
defendant was held entitled to bail as a matter of right, because the 
court could not, upon that evidence, say that he was guilty of murder 


in the first degree, as defined by section 3080 of the Code............ 


3. Amount of bail—That the defendant is a man of fortune is a fact. 


which may well be considered in fixing the amount of his bail........ 


89 
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BANKRUPTCY. 

1. Bankrupt act, second section, construed.—Under the second section 
of the bankrupt law, (U.S. Statutes at large, vol. 5, p. 440,) approved 
August 19th, 1841, the execution by a voluntary bankrupt, after the 
Ist January, 1841, of a deed of trust. giving a preference to some of 
his creditors, does not invalidate his discharge in bankruptcy, unless 
the act was “done in contemplation of the passage of a bankrupt 
AW MEN Ws PK ONTRNE 5 6 2555 Se cesaietd sess ctw ccdenspecesees 

. Evidence of bankrupt’s general good character inadmissible —When 
a bankrupt’s certificate of discharge is impeached for fraud, evidence 
of his general good character is not admissible for him........ Pa 


bh 


BASTARDY. 

1. Form of security for costs—From a judgment of the circuit court, in 
a proceeding under the bastardy act, an appeal may be taken (Code, 
§ 3821) by merely giving security for the costs; and the security may 
be either a bond, or a simple acknowledgment in writing Satterwhite 
Man cionknutaess Sine he Nose Rekds oak awrnenineehde ss 

2. Sufficiency of evidence to authorize conviction.—It is not error to 
refuse to instruct the jury, at the defendant’s request, “that they 
ought to acquit unless the proof showed beyond a reasonable doubt, 
that he was guilty ”; but it is erroneous to instruct them, “ that, if the 
State produced a preponderance of evidence, they might upon such 
preponderance of proof find the defendant guilty.”................. 

3. Examination of parties as witnesses—Where the mother and the 
putative, father of the child, both being made witnesses by the statute 
(Code, § 3807), are examined on the trial, their testimony must be 
weighed by the jury like that of other witnesses.......5.........46. 


BEQUESTS. — 
See WI11s, 12. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. Order payable out of particular fund, when collected, not bill of exchange—A 
written order, requesting the person to whom it is addressed to pay a 
specified sum out of the proceeds of a certain judgment, when collected, 
is not a bill of exchange.—Gliddon v. Mckinstry...........2........ 

2. Consideration of acceptance of such order may be proved, and how. 
The acceptor of such an order, when sued for negligence in collecting 
and failure the pay when collected, may prove the consideration on 
which his acceptance was based ; and for this purpose may show that 
the money collected on the judgment was paid tc other persons who 
had prior claims on the fund, and that the balance was not collected. . 

3. Bill of exchange drawn by executor no claim against estate.—A bill 
drawn by G.S., with the addition of the words “executor of S. S.”, is 
the personal contract of the drawer, and does not bind the estate ; and 
an accommodation acceptor, who pays the bill, has noclaim against the 
estate——Kirkman, Abernathy & Hanna v. Benham.................. 


110 


110 
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‘BILLS OF EXCHANGE AND PROMISSORY NOTES—continvep. 
4, Equitable set-off against assignee of bond.—If a note under seal is 
assigned by endorsement after maturity, the assignee takes it subject 
to all equitable defenses existing in favor of the maker prior to notice 
of the assignment, whether they grow out of the same, or out of a differ- 
ent transaction. (WALKER, J., dissenting, held that, where the as- 
signee acquired the legal title by endorsement, without notice of the 
maker’s equity, he ought to be protected.)—Carroll v. Malone........ 521 
Assignment of note chargeable on wife’s separate estate—A prom- 
issory note, which was executed under such circumstances as to consti- 
tute it a charge upon the separate estate of a married woman, may be 
enforced in equity by a transferree or endorsee against her estate.— 
Baker v. Gregory and Wife ........ Foi theva averse bie Cia a aeen ORT a Ne eaters ts OE 
6. Bill of exchange, accommodation -endorsement of —If a bill of exchange, 
which is endorsed for the accommodation of the acceptor,’ for the 
special purpose of enabling him to obtain an extension of a debt in 
bank, is transferred by him as collateral security for the payment of 
another pre-existing debt, the creditor: takes it with implied notice of 
the fact and purpose of* the accommodation endorsement, and subject 
to any ‘defense which would be available against the acceptor himself.— 
McKenzie Vv. Br. Bk. Montgomery. «02... 0066000 seisis cise eae cage oes 606 
7. Legal defense to note no ground of equitable jurisdiction—Where a note, given 
for the purchase money of town lots, at a place which was the con- 
templated terminus of a railroad then in: process of: construction, was 
made payable “when the first locomotive engine on the M. railroad 
should arrive” at the town, the fact that the railroad company was sold 
out, and the road completed by another company subsequently incor- - 
porated, is available (if at all) asa defense at law, and therefore consti- 
tutes no ground for a resort to equity—Askew v. Hooper. ...... oeee 634 
8, Estoppel in pais against setting up defense to note.—If the maker of 
a promissory note induces a third person to trade for it, by assuring 
him that he hasno set-off against it, and that he will pay it promptly, 
he cannot afterwards assert any ground of relief against the purchaser. 
I Es edb cares de sd esaavis Ouse ei Se Bee 


BOUNDARIES. 

1. Boundaries of land how -determined,—Streets which are well defined and 
designated by some natural or artificial monument, must govern course 
and distance in fixing the boundaries of lands; but streets which, in 
the infancy of a city or town, are only undefined portions of land dedi- 
cated to public use, themselves requiring to be located, would furnish 
very uncertain guides in arriving at the boundaries of other lands.— 
Doe d. Saltonstall and Wife v. Riley and Dawson.................5. 164 





or 


CASE, ACTION ON THE. 

1. Admissibility of defendant’s declarations.—In an action on the case, to re- 
cover damages for injuries done to plaintiff's hogs, by defendant’s 
children and servants, while driving them out of his field, the defend- 
ant’s declaration, “ that plaintiff’s hogs were in the habit of running 
in his field, and that they should not ‘do it any more”, is admissible 


47 
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CASE, ACTION ON THE—continvgp. 
of evidence for plaintiff, because it tends, though remotely, to show that 
the hogs which were injured belonged to plaintiff—Smith v. Causey.. 655 
2. Evidence confined to matters in issue—If the declaration alleges that 
the injuries complained of were done by defendant’s children and 
servants, plaintiff cannot be allowed to prove injuries done by the de- 
fendant himself in person; and defendant’s threats that he would kill 
the hogs are therefore inadmissible, because they tend to show that he 
did kill them..... nbs tenk ed cieELbigcserdssekeneseasweselvn 655 
3. What authorizes recovery by plaintiff.—To authorize a recovery by plaintiff, 
in such an action, it is not necessary to prove that the particular act 
complained of, if done by defendant’s children and servants in the per- 
formance of their duty and service, was commanded by the defendant ; 
nor that the defendant’s dogs were vicious, and that he knew it; nor 
that the injury was done entirely by the defendant’s dogs........... 655 
4. Unnecessary averment, if descriptive, must be proved—If the declaration 
alleges that the injury was done with the defendant’s dogs, the aver- 
ment, though unnecessary, cannot be disregarded, since it is descrip- 
Se EE NN is ssh pep and seea Sher waddsantesaserecs 656 





CHANCERY. 

1. Resulting trust founded on presumed intention, and not raised be- 
tween parent and child.—The resulting trust which, in equity, arises 
in favor of the person who advances the purchase money of land, is 
founded upon presumptive intention, and is designed to carry that 
intention into effect. It will not be created in opposition to the de- 
claration of the person who advances the money, nor in opposition to 
the obvious purpose and design of the transaction. The mere fact that 
the purchase money was advanced by a parent, while the conveyance 
was taken in the name of a child, who is not shown to be provided for, 
is not sufficient to raise the presumption of such a trust.—Hatton v. 
as ite Darian DOAK aN er eRe NERY HO Sk A0rKEs Kime es on0ee0 

Evidence in this case held insufficient.—Bill filed by two sisters, against 
widow and devisee of deceased brother, to establish resulting trust in 
lands purchased by decedent in his own name, but paid for with money 
advanced by his mother. The complainants were all of lawful age 
when the purchase was made; the bill was not filed until after the 
expiration of more than sixteen years from the purchase, more than 
nine years after the death of the old lady, and more than three years 
after the death of the son; and the only excuse alleged for the delay 
was disproved. The complainants’ evidence consisted principally of 
the old lady’s declarations, made in her son’s presence, that her money 
had paid for the land ; the son’s admissions of that fact ; and his prom- 
ise’to his mother that he would “do what was right between his sisters, 
after she was gone, in relation to the land.” The other evidence in 
the cause showed that the son lived with his mother, and managed her 
business, for six or seven years before the purchase was made, and from 
that time until her death ; that his services to her, for which he was 
not shown to have received any compensation, were worth more than 


$ 




















INDEX. 731 





CHANCERY—CconrTINvUED. ‘ 
the price of the land; that he was an economical and industrious man ; 
and that his mother knew, several years before her death, that he 
claimed the land as his own. The court refused to establish the trust ; 
holding that the declarations of the parties were reconcilable with the 
non-existence of the trust, or with its waiver and discharge before the 
old lady’s death, and that the evidence,-under all the circumstances of 
tho CANO, WAS TOE RUMICIONE q..ie o's. 6:55 6:8 ses deren wide go's aeecueen oe sears 127 
3. Jurisdiction in cases of fraud and mistake, where remedy at law is . 
adequate and complete.—Equity will not entertain jurisdiction of a 
bill, the sole object of which is to recover money alleged to have been 
paid through ignorance or mistake of fact on the part of the complain- 
ant, and through fraudulent pretenses on the part of the defendant, 
where the remedy at law is adequate and complete.—Russell v. Little. 160 
4, Settlement of trustee set aside on objection by beneficiaries.—If a 
trustee sells the trust property under a power of: attorney from the wife, 
applies the proceeds of sale, with her consent, to the payment of the 
debts on which he was bound as surety, obtains her receipt showing 
that the proceeds had been applied for her support, and uses it as a 
voucher on the settlement of his trusteeship,—equity will not recognize 
such an execution of the trust, but will set aside the settlement on the 
application of the beneficiaries ; and the trustee will be held estopped 
from insisting that the proceeds were applied as the court, on a proper 
application, would have directed.—Henderson v. Segars............. 352 
5. Jurisdiction to decree division of slaves belonging to decedents’ 
estutes.—A widow, or other distributee of an estate, who retains pos- 
session of slaves on the ground of an attachment to them as family 
negroes, cannot come into equity to enjoin an action at law by the per- 
sonal representative for their recovery, and to have them allotted to 
her as a part of her distributive share ; the statute law having provided 
another forum to make a division in such case.—Machem v. Machem.. 374 
6. ‘Reformation of will.—A will cannot be reformed in equity, so as to make 
it create a separate estate in a married woman, on proof of an agree- 
ment, prior to her marriage, between the testator, who was her father, 
and her intended husband, that the will of the former should exclude 
CHO NNSHANGS WAPOA PIPES gol. ci0 5.5. o'o 5 eisis vic sae epemineiie neierasitiaresa 374 
. Jurisdiction where remedy at law is adequate and complete—A widow cannot . 
come into equity, to enjoin an action at law by the personal representa- 
tive of her husband, for the recovery of slaves which were bequeathed 
to her, and which her husband never reduced to possession, as husband, 
in his lifetime: her remedy at law is adequate and complete......... 374 
8. Rescission of contract by vendee-—The purchaser of land, so long as the 
contract remains executory, has a right to demand a good title ; but, 
after accepting a conveyance, the maxim caveat. emptor applies with the 
utmost rigor, and he cannot, in the absence of fraud or mistake, rescind 
the contract in equity, and enjoin a judgment for the purchase money, - 
as on an executory contract.—Thompson’s Adm’r vy. Christian........ 399 
9, Facts showing acceptance of conveyance-—Where the vendee filed his bill to 
rescind the contract, and to enjoin a judgment for the purchase money, 
as on an executory contract, it was held that the pleadings and proof 
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showed that he had accepted a conveyance, because, Ist, it was un- 
reasonable to suppose that, after exhibiting the caution shown by other 
facts connected with the purchase, he would have rested for so long a 
period (three years) after discovering his vendor’s want of title, with- 
out any written evidence of his purchase, when the agreement was that 
a conveyance “was to be executed in a very short time”; 2d, the bill 
did not allege, positively and explicitly, that he never accepted a deed, 
but only averred that the vendor “never complied with his promise in 
relation to the title to said land”, and that complainant “has no deed 
to said land”; 3d, he executed a mortgage on the land, of even date 
with the notes given for the purchase money, to secure the payment of 
the notes, and recited therein that a deed had been executed to him; 
and, 4th, the register reported, on.a reference, that he had construc- 
tivé possession of the land by reason of the conveyance to him....... 
10. Laches in seeking rescission of contract fatal to relief —A party who seeks the 
rescission of a contract, on the ground of fraud, must move within a 
reasonable time after the discovery of the fraud, What is a reasonable 
time must depend on the circumstances of each particular case. Here, 
a rescission was refused, because the infant, after attaining his majority, 
and with knowledge of the fraud, accepted ‘from his guardian a deed 
for the land, remained in possession more than seven years after the 
sale, and more than five years after the discovery of the fraud, and 
showed no excuse for his delay.—Kern v. Burnham.................. 
11. Removal of husband as trustee—Where the wife files a bill against her 
husband to compel the specific execution of an agreement to make a 
settlement on her, and does not allege that she is separated from him 
on account of his improper conduct, or that he intends to remove from 
the State without her, or that she has reasons to apprehend a denial of 
her right to the property settled on her by the court, or that his habits 
are such as render him ineapable of or unfit for the discreet and proper 
management of the estate, the court will not appoint another trustee 
in his stead, nor forbid his interference with the property.—Andrews v. 


12. Constructive trus.—An executor, while keeping his testator’s estate to- 
gether under the directions of the will, drew his bill of exchange, in 
favor of one D., which was accepted for accommodation by K. A. & H., 


and then discounted in bank. The executor applied a small part of the- 


proceeds to the discharge of debts of the estate, and loaned the residue 
to said D., as‘money belonging to the estate. D. afterwards confessed 
judgment, in favor of the executor, for the amount of his indebtedness 
to the estate, including this sum, and became insolvent. The executor 
also became insolvent, and removed from the State. A succeeding ad- 
ministrator collected a portion of the judgment, not exceeding the 
amount of the debt due the estate ; and the acceptors, after paying the 
bill, filed their bill in equity against him, claiming the right to share in 
the sum collected. Héld, that the bill contained no equity—Kirkman, 
PI Ge BIO V, OI oo ono ccc rece cweccececccescces 
13. Equitable set-off—If a note under seal is assigned by endorsement after 
maturity, the assignee takes it subject to all equitable defenses existing 
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CHANCERY—contTInven. 
in favor of the maker prior to notice of the assignment, whether they 
grow out of the same, or out of.a different transaction. (WALKER, J., 
dissenting, held that, where the assignee acquired the legal title by en- 
dorsement, without notice of the maker’s equity, he ought to be pro- 
tented.) —-Oamvell v. Maleme: ..... ec ccpcseds gee ccuwdias Picea 521 
14, Decree of divorce on account of insanity unnecessary yet plone @ mar- 
riage is void by reason of the insanity of either one of the contracting 
parties, no decree of divorce is necessary to restore the parties to their 
original rights ; yet a decree of divorce, in such case, is, conducive to 
good order and decorum, and to the peace and conscience of. the party 
seeking it—Rawdon v. Rawdon.............cccsec cee eeececceeeees 565 
15. Jurisdiction to remove cloud on title —If the mortgagee obtains a decree of 
foreclosure against the personal representatives and devisees of the 
mortgagor, without making the heirs-at-law parties to the suit, and be- 
comes the purchaser of the premises at the master’s sale, this consti- 
tutes such a cloud on the title of the heirs, after they have set aside 
the probate of the will by bill in chancery, as authorizes them to ask 
the interposition of equity for its removal Hunt and Frowner v. Acre 
A FI i 6 shies een ted dgasth RE AIA DOR E 580 
16. Original and concurrent jurisdiction —The original jurisdiction of equity 
is not affected by legislative enactments, conferring jurisdiction on the 
courts of law, unless the statute contains prohibitory or restrictive. 
words ; but such enactments are held to confer. concurrent remedies. — 
Wabiron, Isley & Oo. v. Simmonss, ....06600 0 ccc ceecsvetecccecactess 629 
17. Section 602, defining jurisdiction of chancery courts, construed-—Under sec- 
tion 602 of the Code, which defines the powers and jurisdiction of the 
chancery courts in this State, the first subdivision, which includes “ all 
civil causes in which a plain and adequate remedy is not provided in 
the other judicial tribunals,” is but the adoption of the pre-existing 
rule; the second and third subdivisions, which include cases founded on 
a gaming consideration, and cases to subject the equitable title to real 
estate to the payment of debts, are modifications, by way of enlarge- 
ment, of the system of equity jurisprudence and jurisdiction which had 
been established in England prior to the American revolution ; and the 
fourth subdivision, which includes “such other cases as may be pro- 
vided for by. law,” embraces all cases which, at and before the adop- 
tion of the Code, were known to be within the jurisdiction of courts 
of equity, and are not embraced in the first three subdivisions. ....... 629 
18. Jurisdiction of equity to enforce payment. of partnership debt out of estate of 
deceased partner —A court of equity had original jurisdiction to enforce 
the paygnent of a partnership debt out of the estate of a deceased 
partner, and that jurisdiction is not taken away by any provision of the " 
MDOMOTOR A AHI Die cai ac. oie WRiininys ‘ciche'cjaraiaisrste sibiclarereYalatelsielenelelalaratelaisio es 629 
19. Statute of limitations, how applied in equity —The statute of limitations 
applicable to attions at law is not binding on the chancery court, in 
cases of exclusively equitable cognizance; but that court, besides re- 
fusing to interfere where there has been gross laches, or a long or 
unreasonable acquiescence in the assertion of adverse claims, often 
adopts, in cases to which the statute of limitations does not strictly 
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CHANCERY—conTInvEp. 
apply, a period within which its aid must be sought, similar to that 
prescribed in analogous cases at law.—Askew v. Hooper............. 


20. Laches fatal to’ relief —A bill for the rescission of a contract of pur- 
chase, on the ground of the vendor’s false representations, was filed 
thirteen or fourteen years after the discovery of the fraud, and, although 
it alleged that the complainant abandoned the land on the discovery-of 
the fraud, showed no act‘on his part which would have precluded him 
from enforcing the specific execution of the contract, if a favorable 
fluctuation in the price of the land had made it his interest to do so; 
and the laches was held fatal to the relief, on demurrer for want of 


24. Legal defense to note.no ground of equitable jurisdiction—Where a note, 
given for the purchase money of town lots, at a place which was the 
contemplated terminus of a railroad then in process of construction, 
was made payable “ when the first locomotive engine on the M. railroad 
should arrive” at the town, the fact that the railroad company was 
sold out, and the road completed by another company subsequently 
incorporated, is available (if at all) as a defense at law, and therefore 
constitutes no ground for a resort to equity................ cc eee eee 

See PLEADING AND PRACTICE IN CHANCERY. 


CIRCUIT COURT. 

1. Jurisdiction of circuit court on appeal from justice’s court—When the record 
shows that appellant, against whom a judgment had been rendered by 
a justice of the peace, having prayed an appeal toa jury under a special 
statute, afterwards appealed to the circuit court, gave bond for the 
appeal, appeared in that court, and pleaded to the statement filed 
against him, and that the cause, after several continuances and a mis- 
trial, was finally tried by a jury, the objection cannot be raised for the 
first time on error, that the circuit court had no jurisdiction of the 
case, because there was no judgment in the justice’s court at the time 
the appeal to the circuit court was taken.—Gresham v. Tucker....... 


CODE, CONSTRUCTION OF. 

1. Code construed with reference to previous judicial decisions.—In 
the framing of the statutes embodied in the Code, the legislature must 
be presumed to have had in view the then existing laws, and the con- 
struction placed upon them by the judicial decisions; and where the 
provisions of the Code are substantially the same with the old law, the 
legislative sanction of the judicial construction which it had received 
may be inferred.—Per Walker, J. Ex parte Banks................ 

2. Section 3243, statute against gaming, construed.—Sweency vy. The 
MEMO Meneses cert ka keh saruynaussa bass dancusuylma sess ee 
ON a OS eS ee ee en 

3. Section 2136, authorizing “ wife and mother, after desertion by hus- 
band, to prosecute or defend suit in his name, construed in Ex parte 
SSN ee oe haat 2 oor os wis s Bild s SE OAM ia aie see ada were 

4, Section 3613, as to change of venue in criminal case, construed in Ward 
v. The State. .......ccecccee Secse te siesrees PC Set TT Pee T Eee 
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47 
48 


53 
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CODE, CONSTRUCTION OF—continvep. 
5. Section 3254, concerning Joteries, construed in Salomon and Boullemet 





I ee TT Pee ee er eee ee re ee 83 
6. Section 1888, concerning appeals from decrees of division of estates, con- 
strued in May’s Heirs v. May’s Adm’r........... POT Pe, ee ene 141 


7. Section 2318, concerning deposition of sole witness, construed in same case, 141 
8. Section 12, as to “procéedings” in actions governed by old law, con- 


strued in Godden v. Le Grand....... Hvis, Sispe'ci4:ss sonst sc Rare evenanasiatnecaiese 158 
9. Same section construed in Daily v. Burke............... 0... eee 328 
10. Section 1887, imposing costs for failure to present claims to executor, con- 

SUEUOM EN WALRCO Vs INGIBON 65.65.0665: 0:8 0:s:0,0:05.6.0'9 slonseoe eee cosegoles 282 
11. Section 1966, respectiong confessions of parties in suits for divorce, con- 

SGA CCR ARE RIV EIS 5.2 aeiarcisiassialeeeiotg ecg Qainiais Sarcisoy.ooeaenk ar 315 
12. Section 2456, as to lien of judgments, construed in Daily v. Burke..... 328 
13. Sections 2407—2417, authorizing rehearing after final judgment in action 

at law, construed in Pratt & McKenzie v. Keils & Sylvester.......... 390 
14. Section 2403, authorizing amendment of pleadings, construed in Stodder 

TT TC eT re 416 


15. Section 2357, concerning voluntary non-suits, construed in Palmer v. Bice, 430 

16. Section 1883, statute of non-claims, construed in McHenry v. Wells.:.. 451 

17. Constitutonality of Code—The constitutional provision (Art. HII, § 23), 
that no bill shall have the force of a law until it be read on three sev- 
eral days in each house of the general assembly, does not require that 
everything which is to become a law by the adoption of the bill 
shall be thus read; nor does the provision (Art. III, § 1) prescribing 
the style of laws affect the validity of a body of laws, when the bill by 
which they were adopted pursued the preseribed form.—Dew v. Cun- 


IRENE ERTALIN So 08s, syer: Saye: 55:5) ss cataie ac Soca ai:s sa.4ys, O's ease io Nealolare Siatave rere iateiomlereele 466 
18. Section 1990, concerning distribution of wife’s separate estate, construed 
RE IN 65 ics Lissis eV nw NS ondaecwee denne aeee ener 472 
19. Section 602, defining jurisdiction of chancery courts, construed in Waldron, 
ee IN iy gins cae Hino dv dee dines skate eondaGeans 629 
20. Section 2142, as to suits against partners, construed in same case...... 629 
21. Section 3047, regulating sheriff's fees, construed in Mastin v. Cullom 
OO ea ee econ Keiacaxwovicireadgineas a ethenchakwkeanets 670 
22. Section 2298, making entries on books of physician evidence for him, con- 
strued in Richardson v. Dorman’s Executrix...... Raiesaiearcietieronionrearass 679 


COMMON LAW. 

1. How far of force in this State.—The common law of England, as 
changed and modified by our statutes, is part and parcel of the law of 
this State, so far as applicable to our institutions and government. 
ee Ra 6ccikusikssdaseds avon veseenatan seadteapeneaels 704 


CONFLICT OF LAWS. 

1. Dissolubility of marriage contract.—The English doctrine, that the disso- 
lubility of the marriage contract depends upon the law of the coun- 
try in which it was solemnized, is founded on the doctrine of perpetual 
allegiance, is therefore inconsistent with the spirit of our institutions, 
and is here repudiated.—Thompson v. The State...................4. 12 








736 INDEX. 





CONSTITUTIONAL LAW. 


1. 


ad 


Constitutional power of Congress to regulate commerce—The constitutional 
power vested in Congress to regulate commerce between the several 
States, necessarily includes the power to regulate navigation, as one of 
the’means by which commerce is carried on, and, where the navigation 
extends into the interior, is not arrested by the intervention of State 
boundariés ; but the grant of this power to Congress does not operate 
as an absolute prohibition on the States to legislate on the subject.— 





Commissioners of Pilotage v. Steamboats Cuba, Swan, and J. H. Bell.. 185 


Registration act not regulation of commerce.—The act of February 15, 1854, 
“to provide for the registration of the names of steamboat owners,” 
which requires a written statement of the names and residences of the 
owners of steamboats navigating the waters of this State to be filed in 
the probate court of Mobile, and imposes a penalty of $500 for its vio- 
lation, is not a-regulation of commerce, within the constitutional grant 
ss i sg kk sp Ame ois Bad be wah 59.5 0'e ae 
Nor in conflict with license laws of United States—The laws of the United 
States, regulating the coasting trade, do not confer rights, in the 
proper sense of that term, but rather impose restrictions on the trade; 
and the additional requisition of this State statute, as it does not 
obstruct or dispense with any of the requisitions of the acts of Con- 
gress, cannot be said to be in conflict with them................:... 


. Nor violative of ordinance of 1819, as imposing tax or duty.—The requisition 


185 


185 


which this statute makes upon the owners of steamboats, is not a tax, | 


duty, impost, or toll, within the ordinance of 1819, by which Alabama 
accepted the conditions of the act of Congress admitting her into the 
Union, and declared “ that all navigable waters within this State shall 
forever remain public highways, free to the citizens of this State and 
of the United States, without any tax, duty, impost, or toll therefor, 
TU Dp 2S es een oe ne Seen eae 


. Constitutionality of Code-—The constitutional provision (Art. UI, § 23), 


that no bill shall have the force of a law until it be read on three sev- 
eral days in each house of the general assembly, does not require that 
everything which is to become a law by the adoption of the bill shall 
be thus read; nor does the provision (Art. III, § 1) prescribing the 
style of laws affect the validity of a body of laws, when the bill by 
which they were adopted pursued the prescribed form.—Dew v. Cun- 
a ead Sen tys pA PEM Choos ee PEERS Lens deK pS KO 


CONTRACTS. 


to 


1. Contracts construed by aid of surrounding circumstances.—In the construc- 
tion of a written contract, the court must place itself in the situation 
of the contracting parties at the time of its execution, and look at the 
occasion which gave rise to it, the relative position of the parties, and 
their obvious design as to the objects to be accomplished; but if the 
meaning and intention of the parties cannot be ascertained from the 
language of the instrument, when thus illustrated, it is void for uncer- 
I onde sess ren onsekbrieeescevecerescs 
Bill of sale eonstrued most strongly against maker.—The salutary rule, that 
a written instrument, the language of which is of doubtful import, or 
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CONTRACTS—conTInvrD. 
capable of two coustructions, must be construed most strongly against 
the maker, is applicable to bills.of sale of slaves. —Livingston v. Ar- 
PRTG 6a 59 on 9 se she: 915-660 dp 101 ei0)eivie's wei gaye O's sain chase Male eiseiae sass 
3. Contract founded on illegal consideration.—A. contract founded directly on 
an illegal consideration, whether the illegal act is in terms prohibited, 
or is only punished with a penalty, is void—Stanley v. Nelson....... 514 
4. Contract made with slave while suffered to go at large-—If a slave, while 
permitted by his owner or hirer, contrary to the provisions of the act 
of 1805 (Clay’s Digest 541, § 12), to go at large, and to act as a free- 
man, makes a contract for the hire of another slave to work with him, 
and a white man gives his note under seal for the hire, the note is void. 514 
5. What consideration will support promise to pay by infant after coming of age.— 
If a stranger, without. obligation, expends his own funds in maintain; 
ing and educating an. orphan child, who meanwhile becomes entitled 
to a large estate, out of which no allowance for her maintenance or 
education is applied for or made, this is a sufficient consideration to sup- 
port an express promise on her part, after coming of age, to repay him 
the amount so expended; and if such expenditure is made at the 
request of her brother-in-law, who thereby becomes liable for its 
amount, this liability on his part is a sufficient consideration to support 
an express promise on her part, after coming of age, to indemnify him 
against any loss he might thereby sustain—Baker v. Gregory and 


6. Contract of wife haviny separate estate, effect Wf —Although the wife’s pitas 
issory note, even when she has a separate estate, creates no’ personal 
liability on her; yet, if there is no restriction on her power to charge 
or dispose of it, she may charge her estate with the payment of her 
husband’s debt, by any promise or contract which, if she were sole and 
unmarried, would bind her personally........... 00... sececeeseeuce 544 

7. Liability of hirer of slave—If a slave runs away during the term of the 
hiring, and is committed to jail as a runaway, it is the duty of the hirer 
to pay the necessary jail fees; and if he refuses to do so, the owner, at 
the expiration of the term, may pay them, and thereby acquire a cause 
of action against him—Walker and Wife v. Smith.............. woe 569 

8. Promise made on Sunday does not avoid statute of limitations—A subsequent 
promise to pay a debt, whether express or implied, if made on Sunday, 
does not take the case out of the statute of limitations —Bumgardner 


Ws 05h ink Sid Renta dnhasascdandeceRages eeaen neers sears OOF 


For Rescission of ConTRACTS, 
See Cuancery, 8, 9, 10, 20. 
See, also, SpeciFIC PERFORMANCE. 


CORPORATIONS. 

1. Agent of munteipal corporation not public agent.—Where the chartet 
of an incorporated town provides, that-its corporate name shall be 
‘the town of E.”, and that all its corporate powers shall be vested in, 
and exercised by and through, an intendant and certain councillors, 
who shall constitute a board to be called “the intendant and council 








738 INDEX. 








CORPORATIONS—contivEEp. 
of the town of E.”; the persons composing the board are but the direct- 
ors and agents of the corporation, and in making contracts under. color 
of their authority as such agents, they are not to be considered as 
public, or government agents, contracting in behalf of the public. 
eth cbesnnvasassssearsevetiecekoes evs akssiassiaeas 
2. By-law of municipal corporation, in reference to sale of spirituous liquors, held 
void—tThe charter of an incorporated town gave power to its munici- 
pal authorities “to ordain all such ordinances and'resolutions, and to 
make all such regulations, as may by them be deemed necessary for 
the control of the retailing of spirituous liquors within said town; to 
grant license for retailing of spirituous liquors within said town, upon 
such sum, to be paid therefor by each retailer, not to exceed $2,000 
per annum, as said intendant and council may order ; to restrain and 
prohibit them, when deemed a nuisance ; and, in general, to adopt 
such a system of police and municipal regulation, in regard to the 
traffic in ardent spirits, as shall be deemed by them most conducive to 
public order, morality and policy, in reference to the black or colored 
population: ” Held, that the term “ retailing,” construed with refer- 
ence to the general policy of the law in relation to the sale of ardent 
spirits, meant selling in small quantities; and that, though the charter 
authorized the entire prohibition of retailing, yet an ordinance which 
prohibited, under a penalty, the sale of spirituous liquors én less quan- 
tities than twenty gallons, without a license, was unauthorized and void.— 
Harris-v. Intendant, &c., of Livingston...........0...... 00 eee eeees 


COSTS. 

1, Dismissal on motion of action brought by non-resident without giving security for 
costs.—If an action is commenced in the circuit court, by or for the use 
of a non-resident, and security for the costs is not given previous to 
the issue of the summons, the defendant may have it dismissed on mo- 
tion (Code, § 2395), although it is brought by plaintiff's wife (§ 2136) 
after being deserted by him.—£x parte Cole..............c00eeeeeeees 

2. Form of security for costs—From a judgment of the circuit court, in a 
proceeding under the bastardy act, an appeal may be taken (Code, 
§ 3821) by merely giving security for the costs; and the security may be 
either a bond, or a simple acknowledgment in writing.—Satterwhite 
NE Seria ed out 6542 Ske ASKEW os HERNAN wha es ohnd gen 

3. Sufficiency of appeal bond as security for costs.—When an appeal bond is de- 
signed to operate merely as security for the costs, and not to supersede 
the judgment, although a misdescription of the judgment would be fas 
fal, yet a mere omission to recite in the bond the several days on which 
the judgment required the respective sums to be paid would not have 
that effect, if the judgment were otherwise correctly described, by its 
aggregate amount, names of parties, term of the court when rendered, 
&c.; such an omission may be supplied by a comparison of the bond with 
the clerk’s certificate, or with other parts of the record............... 

4. Construction of statute imposing costs on successful plaintiff, in ac- 
tion against executor or administrator, for failure to prove presenta- 
tion of claim.—Under the statute (Code, § 1887) which imposes the 





50 
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65 
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COSTS—conTINUED. 
costs on a successful plaintiff, inan action against an executor or ad- 
ministrator, commenced after the death of the testator or intestate, for 
a failure to prove a presentation of his demand, if the defendant in- 
tends to raise the question of presentation, he must present it on the 
record by plea or suggestion, so that the plaintiff may have an oppor- 
tunity of proving the presentation, and the issue must be tried by the 
jury; but, if no such plea or suggestion is made, and the plaintiff has a 
general verdict on the issues joined, he is entitled to full costs—Wal- 
[ee eee | SS) en ee ek a re eee eS eee Rs Oe Ole RR etl 282 
5. Costs divided in chancery.—The chancellor’s decree in this case being re- 
versed,'and the bill dismissed, but without prejudice, on account of a 
variance between the allegations and proof, the costs were equally di- 
vided.— Williams v. Barnes. .‘..............seceeee- one oe ahaa 613 


COURT AND JURY. 
1. Charge upon credibility and sufficiency of evidence held erroneous.—W here a wit- 
ness for the prosecution is impeached by proof of his contradictory 
declarations on a material point, it is error to instruct the jury, “that 
they must believe the witness of the State, unless they believe that the 
contradicting witness is entitled to more weight and credit than said 
witness for the State.” Such a charge invades the province of thejury, 
who are the sole judges of the credibility and degree of credit to be ac- 
corded to each witness; and it isalso objectionable, because the contra- 
dicting evidence, though less credible than the testimony of the witness 
for the State, may yet be sufficient to raise a reasonable doubt in the 
minds of the jury, and thus secure the defendant’s acquittal—Corley 
PINS iscis os iderehons els kecnascare rah haere cea 22 
2. Charge dispensing with proof of venue, erroneous.—Held, on the:author- 
ity of Brown’s case, 27 Ala. 47, that a charge which instructed the jury 
“that, if they believed the evidence, they must find the defendant 
guilty,” when the bill of exceptions purported to state all the evidence, 
but did not show that the venue was proved, was erroneous.—Huffman | 
ee eee eI a ee Lt mets eee ree 48 
8. Charge upon sufficiency of evidence in proceeding under bastardy act.—It 
is not error to refuse to instruct the jury, at the defendant’s request, 
‘that they ought to acquit unless the proof showed beyond a reasona- 
ble doubt that he was guilty”; but itis erroneous to instruct them, 
“that, if the State produced a preponderance of evidence, they might 
upon such preponderance of proof find the defendant guilty.”—Satter- 
CN EI eases cbincss cr operdceantd ease . 165 
4, Certainty necessary in instructions to jury.—Instructions to the jury 
should be direct and certain: a charge which is involved and confused 
may properly be refused.—Salomon and Boullemet v. The State....... 83 
5, Charge held erroncous as tending to mislead the jury.—A charge which 
assumes that an immaterial question of fact is an issue to be tried and 
determined by the jury, is well calculated to mislead them by withdraw- 
ing their minds-from the true issues in the cause, and may for that rea- 
son be refused.—Dunlap vy. Robinson...... AR pao ate oes 100 
6. Charge held erronuous, because either abstract, or contrary to evidence. 
A charge, as asked, held to have been properly refused, because, if the 
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COURT AND JURY—continvep. 
fact assumed in it was true, the charge was abstract, and, if-untrue, it 
did not conform to the evidence... ......... 6c cseceeeeseeeeeeees 100 
7. What is abstract charge.—A charge is not abstract, when there is any 
evidence, however weak, at all tending to support it—Hair v. Little. 236 
8. Charge held erroneous, because invading province of jury.—In charging 
the jury that they might give exemplary damages if the trespass was 
accompanied with circumstances of aggravation, the judge “playfully 
remarked, in the way of illustration, ‘such damages as would teaoh the. old 
gentleman. not to violate the Sabbath, nor injure his health by riding in the night, 
nor intertere with the rights ot others’”: Held, that the instructions were er- 
roneous, because the remarks were calculated to make the jury believe 
that the judge thought the facts justified heavy exemplary damages... 236 
Reversal on account of erroneous charge, notwithstanding deficiencies in 
plaintif’’s proof.—Where plaintiffs claim under a deed of gift, which 
the court erroneously holds to confer no title on them, and therefore 
charges the jury that, on all the evidence, they are not entitled to re- 
cover, the judgment will be reversed at their instance, although the bill 
of exceptions, while purporting to set out all the evidence, does not 
show that they proved their identity with the donees named in the deed. 
is, 6d ch ciens <hd obo RAEMNS 640d S ads REMH ORD Xe 399 
10. Adstract charge properly refused.—A charge upon a question which 
is not shown, either by the pleadings or the bill of exceptions, to have 
been raised in the case, is abstract, “ may be refused for that reason. 
ob chee ihn he se SiinaebntAbaxdaticaed sabennene 408 
11. Charge upon evidence, when erroneous.—A charge upon the effect of 
evidence, which is susceptible of a different construction from that placed 
on it by the court, is an invasion of the province of the jury, and there- 
fore erroneous.—Stanley v. Nelson...............sceceseccececeeee 514 
12. Instructions to jury properly confined to matters in issue.—Where issue 
is joined on a defective replication, the defendant cannot, by a request 
for instructions to the jury, claim the benefit of the plaintiff’s failure to 
prove a fact-which, because not alleged in the replication, is outside of 
EE I 6 bic pinn esd niveinesistrceecscasvasscends . 600 
13. Charge erroneous, as invading province of jury.—A charge asked-which . 
denies to the jury the right or authority to draw any reasonable infer- 
ences from the facts stated in it, is properly refused.—King v. Pope... 602 
14. Charge assuming facts to be proved, erroneous.—A charge which as- - 
sumes that a certain fact is proved, when the evidence is conflicting, 
is erroneous; as where it begins thus, “‘ When the defendant shows,” &. 
McKenzie v. Br. INS 6523 pete kak eeei bares Sccesviases 606 
15. What inferences jury may draw.—Where the issue involves the appli- 
cation of the proceeds of collateral securities to the payment, pro tanto, 
of several debts, the amount of a debt being shown, thejury may ascer- 
tain from. it as a basis the pro rata share to which it was entitled —Me- 
Kensie v: Br. Bk. Montgomery......5.....sccccec eee sccccpevedens 606 
16. Charge legally correct and applicable to evidence sustained.—A party 
cannot complain of a charge, which, when construed in reference to the 
evidence, asserts a correct legal proposition: if he desired any expla- 
nation of it, he should have asked additional instructions.—Iveys Adm’r 
v. Owens and Wife................ SPU Madwiecesds rivera veuris 2. 641 
17, Charge erroneous, secmuee invading prtelade of jury.—A charge which ~ 
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COURT AND JURY—conTINvED. : 
takes from the of the right to determine the truth of the evidence, 
and to ascertain the facts, invades their province, and is therefore erro- 
neous; as where, under the plea of set-off, it asserts without hypothesis 
“that the defendant is entitled to recover” the amount of the set-off 





claimed.—Foust v. Yielding..... vats, Stereo xi tctelS ovaler ale oie ek Sena ee 658 
18. Reversal for erroneous charge.—An erroneous charge is a reversible 
error, unless the record clearly shows that it wag harmless........... 658 


19. When court may charge jury to find for defendant if they believe the 
evidence.—To authorize the court to instruct the jury, that if they be- 
lieve the evidence, they must find for the defendant, the evidence must 
be clear, without conflict, and leave nothing to be done except to draw 
a legal conclusion from the facts.—Lawler v. Norris............ ete, 675 

20. Charge on portion of evidence in criminal case—Under an indictment 
for an assault with intent to murder, a charge which selects a portion 
only of the facts disclosed by the testimony, and instructs the jury that, 
if these facts are proved, ‘‘the law prestmes that the act was malicious”, 
and that the defendant “intended to kill’, is erroneous, because it shifts 
the burthen of proof, and loses sight of the recognized distinction be- 
tween civil and criminal cases in the measure of proof; nor is the error 
cured by further instructing the jury, in a subsequent part of the charge, 
that these presumptions of law only arise in the absence of evidence’ 
tending to qualify or explain the seleeted facts, and may be rebutted, 
qualified, or explained away by the evidence, “so that, if they find the 
facts upon which these presumptions of law arise, with other ‘evidence 
tending to qualify or explain them, it will be their duty to consider all 
the evidence in- connection, and if, upon the whole evidence, they en- 
tertain,a reasonable doubt, they should acquit the defendant.”—Ogle- 
PGE Vs IONS MAES ioe soars aic.si 0's <\Srstsls' obi ae! siaie araieiaic oie! ctoislaimioalsisioreenen's 693 

21. Charge properly confined to matters in issue.—The court is not bound 
to instruct the jury, at the defendant’s request, “that they cannot find 
the defendant guilty of an assault with intent to murder, unless they 
are satisfied from the evidence, beyond a reasonable doubt, that, if 
death had ensued from the assault, he would have been guilty of mur- 
der in the first dogree.”.............sesccecectcescsccccemcevecces 693 


CRIMINAL LAW. 

1. Admissibility of confessions of guilt.—Confessions of guilt voluntarily 
made by the defendant after he was arrested, and whilst his hands and 
feet were tied, are admissible evidence against him.—Franklin v. The 
TS oie cereus cielo tte eee ra oir aiu aisle eras wioietais ae iarateder vena estate aten erate 9 

2. Power of court over proceedings in fiert.—Where the trial and convic- 
tion oecur at the term at which the indictment was found, the court 
may, at any time during that term, as well after as before conviction, 
cause the clerk to endorse the indictment “‘filed,” to date the endorse- 
ment according to the. fact, and sign it; and may also cause an entry 
to be made on the minutes, that the indictment was returned into court 
by the grand jury, with the day on which it wasso returned. Over 
such matters the court has contro) during the term, and may alter, 
amend, or set them aside, as justice may require ae ee a ary ee 9 

3. Polygamy.—A decree of divorce obtained in Arkansas, by a Herson 
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CRIMINAL LAW—continvep. 
domiciled in Alabama, would be void, and would constitute no defence 
to a prosecution in Alabama for polygamy, if the decree was procured 
by fraud, or if the defendant did not go to Arkansas, animo manendi, or 
if he went thither merely for the purpose of obtaining a divorce, and 
with the intention of remaining no longer than was necessary to ac- 
complish that purpose.—Thompson vy. The State..................... 
4. Ownership of slave how proved.—The ownership of a slave, when alleged 
in an indictment, cannot be proved by general reputation. —Corley 
ERS a SS ae  aN 
Charge upon credibility and sufficiency of evidence held erroneous.—Where 
a witness for the prosecution is impeached by proof of his contradictory 
declarations on a material point, it is error to instruct the jury, “that 
they must believe the witness for the State.” Such a charge invades 
the province of the jury, who are the sole judges of the credibility and 
degree of credit to be accorded to each witness; and it is also objec- 
tionable, because the contradicting evidence, though less credible than 
the testimony of the witness for the State, may yet be sufficient to raise 
a reasonable doubt in the minds of the jury, and thus secure the defend- 
iis eins Gi PS ok Wee eis 6S MK OKEM ELS h YES oS Ed OOS os oe 
Challenge of juror for cause on account of fixed opinion against capital or 
penitentiary punishment.—On the trial of a person under an indictment 
for an offence which may be punished capitally or by confinement in the 
penitentiary, it a good challenge for cause by the State that a juror has 
a fixed opinion against ‘capital or penitentiary punishments.—Stalls 
eS iii aay wks bab iehis beng He WPA Geek 8b aS SED Mowe ae 
. Right to-challenge for this cause may be lost, and when lost, cannot be re- 
vived.—If the juror is accepted by the State, and afterwards by ‘the 
prisoner, the State’s right of challenge for this cause is lost, and cannot 
be again revived by any act of either the solicitor or the court, against 
the objection of the prisoner, although the existence of the cause of 
challenge was unknown to the solicitor and court when the juror was 
EE nn ee re nee 
Setting aside juror for cause of challenge, after neleinion, reversible error. 
If the court improperly set aside a juror for a cause of challenge on the 
part of the State which has been lost by previously accepting him, and 
the prisoner excepts to its decision, the error entitles him to a reversal 
EN Oe UI aii seescca as sdvosededasvecstveres 
Change of venue in criminal case discretionary.—The granting of an ap- 
plic ation for a change of venue in acriminal case (Code, §§ 3608, 3609) 
is discretionary with the court to which the application is made, and 
its refusal is not revisable in the appellate court by, mandamus or other- 
wise. (Rice, C. J., dissenting.)—Ex parte Banks...............-.+00-. 
10. Gaming.—Windham’s case, 26 Ala. 69, and Brown’s case, 27, ib. 47, 
as to construction of statute against gaming, re-affirmed. Sweeney 


hd, Kan ibap ainsi hn X40 9460 pons ne 
ES ID og oa icnnocseneenoncpenpeersaveseuecses 
11. Charge dispensing with proof of venue, erroneous.—Held, on the author- 
ity of Brown’s case, 27 Ala. 47, that a charge which instructed the jury 
‘that, if they believed the evidence, they must find the defendant 
guilty,” when the bill of exceptions purported to state all the evidence, 
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but did not show that the venue was proved, was erroneous.—Huffman 
Ws PUNE OMB orale ret ot Selassiaiclerein as at een ee tes ase ee cee 
12. Sufficiency of clerk’s certificate to transcript on change of venue.—On 
change of venue in a criminal case, it is not necessary that each paper, 
order, &c., found in the transcript, should be mentioned and verified by 
name in the clerk’s certificate. If his certificate states “that the fore- 
going pages contain a full, true, and complete transcript of the indict- 
ment and all papers on file in his office, and of all the entries relating 
to the case, as found in his office,” it is a substantial compliance with 


the statute (Code, § 3613), and the presumption of law is in favor of the ° 


correctness of the proceedings.—Ward v. The State................. 
13. Variance between averment and proof as to name of person assaulted. 
A. variance between the averment of the indictment and the proof, as 
to the name of the person assulted, is immaterial, where the names may 
be sounded alike without doing any violence to the letters found in the 
variant orthography; as in the names Chambless and Chambles.......... 
14, Admissibility of evidence in extenuation of assault.—Evidence showing 
that the person assaulted “was a lazy vagabond, who would not work 
if he could help it; that money could not be made out of him by legal 
process ; that he had been indebted to the defendant a long time, and 
would not pay; and that defendant, on the morning of the day on 
which (in the evening) the assault was committed, had offered him ten 
dollars per hour if he would work for him in payment of said indebted- 
ness, and he had refused to do it,” is not admissible for the defendant 
in mitigation or extenuation of the assault.......................0.. 
15. Bastardy, proceedings under act.—It is not error to refuse to instruct 
the jury, at the defendant’s request, “ that they ought to acquit unless 
the proof showed beyond a reasonable doubt that he was guilty”; but 
it is erroneous to instruct them, “that, if the State produced a prepon- 
derance of evidence, they might upon such preponderance of proof find 
the defendant guilty.—Satterwhite v. The State.......:....00...0.0.,. 
16. Arson, sufficiency of indictment for.—A count in an indictment for 
arson, which does not charge the ownership of the property alleged to 
have been burned, is substantially defective on motion in arrest of judg- 
ment.—Martin and Flinn v. The State...................cceeeeeeeee 
17. Admissibility of evidence of previous attempt to procure burning.—The 
fact that the defendant, some five or six months before the burning 
charged in the indictment, requested another person (witness) to burn 
the house, is admissible evidence against him.....,.................. 
18. Admissibility of evidence showing defendant's connection with attempts 
to suppress testimony of witness for prosecution.—Promises and threats 
made by a third person, after indictment found, to a witness for the 
prosecution who had been before the grand jury, to induce him to leave 
the State, to the effect that, if he would leave, defendant “would pay 
him $200 or $300. and would give him money to set up business in New 
Orleans, and, if he refused, would kill him, or get some one else to kill 
him,” are not admissible evidence against the defendant, unless-his con- 
nection with the person by whom they were made is otherwise shown ; 
but the facts that the witness, at the time appointed for his departure 
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CRIMINAL LAW—continvep. ; 
with the person (one E.) who made the representations, “passed by de- 
fendant’s house, and saw defendant standing in his door,—that defend- 
ant waived his hand to him to pass on by, which he did for a short 
distance, and waited ashort time there, when E. came out of the house, 
with defendant’s horse and buggy, and he saw defendant give him some 
$25 for him,” and that E. then carried him away with the horse and 
buggy, are competent evidence to be weighed by the jury..... i ote laciay 

19. Knowledge of insurance necessary to establish intent to charge insurer. 


To justify a conviction for arson, under a count charging the burning 


to have been done “with intent to charge or injure the insurance com- 
pany,” the jury must be satisfied from the evidence that the defendant 
RE ND GE GRD SUTIN, noe sce ec cdegceccnececccsens 
20. Corroborating evidence must tend to shgqw guilt—The testimony of a wit- 
ness for the prosecution. who is shown to be unworthy of credit, is not 
sufficient to justify a conviction, without corroborating evidence; and 
such corroborating evidence, to avail anything, must be of a fact tending 
to show the guilt of one or both of the defendants................... 
21. Verdict of guilty on single count.—Where an indictment contains sev- 
eral counts, a verdict of “guilty as charged in the second count”’ is 
equivalent to an acquittal on the other counts................5..... 
22. Lotteries.— When sale of foreign tickets is within statute—A resale of 
a ticket in a lottery not authorized by the legislative authority of this 
State, by a third person totally disconnected from the lottery, is not a 
violation of the statute (Code, § 3254), when his previous purchase ex- 
tinguished all interest or ownership of every agent, conductor, manager, 
or proprietor in the ticket; but otherwise it is—Salomon and Boulle- 
EE oe Fe eee rer rere es apa te ids 
23. Evidence tending to prove'concernment in carrying on lottery.—Evidence show- 
ing that a bookseller in this State, through a series of months, kept on 
hand in his store tickets in a lottery not anthorized by the legislative 
authority of this State, and at various times sold them; that he con- 
tinued to keep such tickets on hand, after, having been indicted and 
convicted for selling them, and instructed \\is clerk to inform persons 
applying for such tickets that he could not sell them, and refused as a 
general thing to sell them, but yet'did sell to some persons,—tends to 
prove that he was concerned in carrying on the lottery.............. 
24. Burthen of proving his purchase rests on defendant.—Where evidence is ad- 
duced by the State showing that the defendant had sold tickets in a 
foreign lottery under such circumstances as tend to prove that he was 
concerned in carrying on the lottery, if the defendant wishes to protect 
himself on the ground that he had previously purchased such tickets, 
and that he had no connection with the lottery, the onus probandi rests 
on him ; and if he fails to adduce any evidence of that fact, a charge 
which assumes that there is such evidence, or which refers to such pur- 
chase as a materia] fact in the cause, is abstract, and may properly be 
refused, although it assert a correct legal proposition................ 
25. Bail in capital cases.—Under the provisions of the constitution (Art. I, 
§ 17) and laws (Code, §§ 3669-70), a person indicted for murder is en- 
titled to bail, as a matter of right, unless the court to which the appli- 
cation is made is of opinion, on the evidence adduced, that he is guilty 
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CRIMINAL LAW—conTINvED. 
of murder in the first degree ;.and if the application for bail is made to 
a circuit judge, and is by him refused, the evidence in the case may be 
set out on exceptions (Code, § 3673), and application made thereon to 
the supreme court.— Zz parte Banks. ... 2.0... eee e  v eee eee es 
26. Murder in the first degree not here shown—Upon the evidence set out in 
the bill of exceptions (for which in full see statement of the case), the 
defendant was held entitled to bail asa matter of right, because the 
court could not, upon that evidence, say that he was guilty of murder 
in the first degree, as defined by section 3080 of the Code............ 89 
27. Amount of bail_—That the defendant is a man of fortune is a fact which 
may well be considered in fixing the amount of his bail............. - -89 
28. Retailing spirituous liquors.—The charter of an incorporated town 
gave power to its municipal authorities “ to ordain all such ordinances 
and resolutions, and to make all such regulations, as may by them be 
deemed necessary for the control of the retailing of spirituous liquors 
within said town ; to grant. license for retailing of spirituous liquors 
within said town, upon such sum, to be paid therefor by each retailer, 
not to exceed $2,000 per annum, as said intendant and council may 
order ; to restrain and prohibit them, when deemed a nuisance ; and, 
in genera], to adopt such a system of police and municipal regulation, 
in regard to the traflic in ardent spirits, as shall be deemed by them 
most conducive to public order, morality and policy, in reference to the 
black or colored population :” Heid, that the term “retailing,” con- 
strued with reference to the general policy of the law in relation to the 
sale of ardent spirits, meant selling in small quantities; and that, 
though the charter authorized the entire prohibition of retailing, yet an 
ordinance which prohibited, under a penalty, the sale of spirituous 
liquors in less quantities than twenty gallons, without a license, was unauthor- 
ized. and void.—Harris v. Intendant, &c., of Livingston...... Se 7 & | 
29. Assault with intent to inurder—Variance.—Under an indictment for 
an assault on A, with intent to murder, the defendant’s threats, made 
several hours “ previous to the fight”, that he would kill B, are not 
admissible evidence against him.—Ogletree v. The State............. 693 
30. Same—Intent.—To constitute an assault with intent to murder, which 
is a felony by statute, it is not sufficient to prove a general felonious 
intent, or any other than the particular intent alleged in the indict- 
ment; the burthen of proving the alleged intent, as well as the other 
facts which constitute the felony, is on the State; and its actual exis- 
tence is a question of fact for the jury, in the decision of which they 
ought to act upon those presumptions which are recognized by the 
law, so far as they are applicable, and their own judgment and expe- 
rience, as applied to all the circumstances in evidence....... phaisetesiers 693 
31. Same—Charge of court erroneous,—Under an indictment for an assault 
with intent to murder, a charge which selects a portion only of the 
facts disclosed by the testimony, and instructs the jury that, if these 
facts are proved, “ the law presumes that the act was malicious”, and 
that the defendant “intended to kill”, is erroneous, because it shifts 
the burthen of proof, and loses sight of the recognized distinction be- 
tween civil and criminal cases in the measure of proof; nor is the 


48 


89 








Cer IES RENEE emrer 








746 INDEX. 


CRIMINAL LAW—continvep. 
error cured by further instructing the jury, in a subsequent part of the 
charge, that these presumptions of law only arise in the absence of 
evidence tending to qualify or explain the selected facts, and may be 
rebutted, qualified, or explained away by the evidence, “so that; if they 
find the facts upon which these presumptions of law arise, with other 
evidence tending to qualify or explain them, it will be their duty to 
consider all the evidence in connection, and if, upon the whole evi- 
dence, they entertain a reasonable doubt, they should acquit the de- 
ET eer eee bic GUs 5 weet ecdbeweens biiGeRdeaeeed se os. 693 

82. Same—Charge asked properly refused. —The court is not bound to in- 
struct the jury, at the defendant’s request, “that they cannot find the 
defendant guilty of an assault with intent to murder, unless they are 
satisfied from the evidence, beyond a reasonable doubt, that, if death 
had ensued from the assault, he would have been guilty of murder in 
NEN Sas Ga eSbL be dahuw elec sede ienakea bed deeeas<ss 693 

33. Distinction between civil and criminal cases in measure of proof.—In a 
civil action, if the plaintiff establishes a prima facie case, the burthen of 
proof is thereby shifted, and he is entitled to recover, unless his prima 
facie case is destroyed by proof from the defendant; but in a criminal 
case, the State being required to prove, beyond all reasonable doubt, 
the facts which constitute the offense, the establishment of a prima facie 
case only does not take away the presumption of the defendant’s inno- 
cence, nor shift the burthen of proof...........5... 0... cece cece 693 





CUSTOM. 

1. When admissible —Evidence of a local custom is admissible, to supply 
details in a contract, either oral or written, as to which the contract 
itself is silent; or to show that provincialisms, and technicalities of 
science and commerce, have acquired a known, fixed, and definite 
meaning, different from their ordinary import; or where such techni- 
calities, unexplained, are susceptible of two or more reasonable con- 
structions: but it cannot be received to contravene any positive 
requirement of the law, any principle of public policy, or an express 
contract, whether oral or written, nor to give to plain and unambigu- 
ous words or phrases a meaning different from their natural import ; 
and it is therefore inadmissible to show that a stipulation, in a contract 
of hiring, that the hirer was to “lose the negro’s lost time,” “related 
to time lost by sickness or running away, and not to time lost in con- 
sequence of the negro’s death.”—Barlow v. Lambert................ 704 


DAMAGES. 

1. In trespass.—In trespass for taking and carrying off slaves, the court 
charged the jury, “that, if they found for the plaintiffs, the measure of 
damages would be the highest value of the slaves at any time between 
the taking and the trial; that, in addition to this value, they might 
allow interest thereon, or might look to the value and hire as some 
guide in coming to a conclusion, but were not bound by them”: Held, 
that the charge was not erroneous.—Hair v. Little...............0.. 236 

2. Exemplary damages, when allowable.—Exemplary damages, or “smart 
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DAMAGES—conrTINvUED. 
money”, may be allowed to the plaintiff, in trespass for taking and 


carrying away his goods, when there are circumstances of aggravation 
attending the trespass ; and if the evidence authorizes exemplary dam- 
ages against one defendant, the other, if shown to have acted in concert 


See CasE, ACTION ON THE. 


DEEDS AND CONVEYANCES. | 
1, Deed, when admissible evidence.—A deed of conveyance, executed by 
the commissioners, under an order of the orphans’ court, to the pur- 
chaser at their sale, is admissible evidence for a remote purchaser from 
him, when sued by the intestate’s heir-at-law ; and though the de- 
scription contained in it does not correspond with the description of the 
land sued for, yet, if it embraces any portion of the land sold, a general - 
objection to it may be overruled.—Doe d. Saltonstall and Wife v. Riley 
I 6 53s Hkidi te towinnast ini Nesting: 
Boundaries of land how determined—Streets' which are well defined and 
designated by some natural or artificial monument, must govern course 
and dictance in fixing the boundaries of lands; but-streets which, in 
the infancy of a city or town, are only undefined portions of land dedi- 
cated to public use, themselves requiring to be located, would furnish 
very uncertain guides in arriving at the boundaries of other lands... 164 
Admissibility of parol evidence to affect consideration clause of deed.— 
Where the consideration expressed in a deed is.a certain sum of money 
in hand paid, parol evidence is admissible to show that only a part of 
the money was paid, and that the balance was to be applied in dis- 
charge of certain debts due from the grantor to third persons.—Hair v. 
ee Ee Oe Oe eee eee Te ee ee ee eer er eT 
4. Record copy of deed, conclusiveness of.—A record copy of a lost deed, 
or a transcript from the record, which is declared by the statute (Clay’s 
Dig. 155, § 25) to be “as good and effectual and available in law as if 
the original deed were then and there produced and proved”, is only 
prima facie evidence of the contents of the deed, on the ground that all 
public officers must be presumed to have discharged the duties which 
the law requires of them ; but parol evidence is admissible to show that 
it was not correctly recorded.—Harvey and Wife v. Thorpe.......... 250 
Presumption of conveyance from long-continued possession.— Where de- 
fendant shows a letter from plaintiff’s ancestor to an agent, directing 
him to close a bargain for the sale of the land, a deed thereupon exe- 
cuted by the agent, in his own name, to defendant’s vendor, and an 
uninterrupted possession of twenty-eight years; the court may instruct 
the jury, that they may presume a conveyance from plaintiff’s ancestor, 
either to the agent, or to his vendee................. seen eee cates 250 
Instrument held a deed, and not a will.—A writing under seal, in form 
a deed, by which a father, in consideration of natural love and affec- 
lion, conveyed to his daughter and her children, by present words of 
gift, several negroes and other personal property, contained this clause, 
“The condition of the aboye-named gift is to take place at my death ; 
until then, the property is to remain as my own”: Held, that the in- 
strument was a deed, and not a will,—Elmore v, Mustin,............ 309 
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DEEDS AND CONVEYANCES—continvep. 

%. Construction of deed of gift.—A father conveyed certain negroes and 
other personal property, by deed of gift, to his “‘daughter Sarah, and 
to her children, the natural heirs of her body, at her Weath”, “to have 
and to hold unto the said Sarah, her executors aud administrators for- 
ever, as her and her children’s property’; and the deed reserved the 
use and possession of the property to the donor during his life: Héld, 
that the deed created a life estate in the said Sarah, with a quasi con- 
tingent remainder to such of her children as might be living at her 
RN os da gia erie od Rite ete scMNE Sick Sas oseha hs a ls MR eata ones Genis ES Baio feyo 309 

8. Uncertainty in deed.—The owners of lands through which a railroad, 
then in process of construction, would probably pass,joined in a sealed 
instrument, by which, in consideration of one dollar in hand paid, they 
bargained, sold and conveyed to the railroad company, in present 
words, “so much of any part of our (their) lands as may be necessary 
in the construction of said railroad”: Held, that the instrument, though 
it might not operate as a conveyance in fee of the land necessary for 
the construction of the road, was not void for uncertainty, but was 
binding as a covenant that the company might appropriate se much of 
any part of the grantors’ lands as might be necessary for the construc- 
tion of the contemplated railroad.—Pollard v. Maddox............... 321 

9. Acknowledgment of deed by feme covert—An acknowledgment by a 
married woman, on private examination apart from her husband, “ that 
she signed, sealed, and delivered the above instrument, on her own 
free will and accord, and without any force, persuasion, or threats from 
her said husband, and for the express purposes therein stated”, is not 
a substantial compliance with the provisions of the statute (Clay’s Dig. 
155, § 27), which requires an acknowledgment “ that she signed, sealed, 
and delivered” the deed, “as her voluntary act and deed, freely, with- 
out any fear, threats, or compulsion of her said husband.—Boykin v. 
PURGE Gu Cab asd Foeakded sc SS ohne ces Keeab eween heb See keene esse 332 

10. Construction of trust deed—A deed conveyed certain slaves to a trus- 
tee “for the support and maintenance” of a married woman “and her 
children during her life, and at her death to become the absolute prop- 
erty of her children”, with power to the trustee, if he at any time 
should deem it necessary, to sell any portion of the property, and to 

apply the proceeds to the support and maintenance of the beneficiaries. 
On bill filed by the beneficiaries against the trustee, the record did not 
show that the husband had ever claimed his wife’s interest in the prop- 
erty ; and the court cited Hill and Wife v. McRae, 27 Ala. Rep. 175, as 
indicating their views with respect to the wife interest.—Henderson vy. 





eed 


11. Deed of widow, before assignment of dower, passes what interest.—If the 
widow of the mortgagor, while in possession of the mortgaged prem- 
ises, before dower is assigned to her, conveys by deed to the mortgagee, 
if her deed is effective for any purpose as against the heirs, her alienee 
certainly does not thereby acquire more than the right to retain one 
third of the rents and profits of the premises——Hunt and Frowner v. 
cob apkekusaxtcnpasos'ssssbuNiccugdecesboeenes 580 





1d 
ad 


r- 
1e 


1- 
Tr 
309 


Se es ee 


321 


332 





INDEX. 749 





DEPOSITIONS. 

1. Deposition of sole witness.—When the claim or defense, or a material 
part thereof, depends exclusively on the evidence of a single witness, 
his deposition may be taken (Code, § 2318, 1 5), and may be read on 
the trial, although he resides within one hundred miles of the court. 
May’s Heirs v. May’s AUM’T............. 0. eee e eee eee eee eeeees 141 

2, Objection to entire deposition, when made.—An objection to an entire de- 
position, on account of defects in the commissioner’s certificate, must be 
made (Code, § 2328) before the trial commences, and comes too late 
afterwards, though made as soon as the deposition is opened by the 

’ 


8. Motion to suppress depositions for defects in commissioner's return.—A 
commissioner, appointed to take the deposition of a witness in a chan- 
cery cause, has power to administer the necessary oath, and to make a 
return to the court under whose authority he acts; and where his 
return embraces the commission, the interrogatories, the caption of 
the answers, and the certificate, all these together must be looked to in 
determining whether he petformed his duty. A’ defect in one part of 
the return, when supplied in another part, is no ground for suppress- 
ing the deposition. If the return states that the deposition was taken 
pursuant to the commission, it is not essential that it should also state 
the manner of pursuing the commission. If it states that the witness 
was “sworn and examined” by the commissioner, ‘‘ by virtue of acom- 
mission” issued out of the court to which the return is made} and the 
commission and interrogatories returned specified the particular case; 
and the deposition shows that the witness, at the time he was answer- 
ing the interrogatories, knew that he was testifying in that particu- 
lar case,—the presumption is, that the commissioner swore the witness 
by virtue of that commission, and in the case therein specified —King 


4, General motion to suppress deposition.—A general motion to suppress 
a deposition, which does not specify any particular grounds of objec- 
tion, if it can be considered at all in the appellate court, will receive 
the strongest construction that it reasonably admits of against the | 
objecting party —Walker and Wife v. Smith...................0008- 569 


DETINUE. 

1. Misjoinder of plaintiffs fatal—In detinue for a slave, by several 
remainder-men, tenants in common, after termination of precedent life 
estate, if the wife, whose interest is vested in her husband, be joined 
as co-plaintiff with him, the misjoinder is fatal to the entire action. 

NV UEOTE Wi SEU ERTROD 2 50a s5, foc 59.5015 dla bre ip @\n/nie Shei Ssate: Soselerafouareneoaresapsioas 367 

2. Plea of title before suit brought defective.—In detinue for a slave, a plea 
which only shows that the title was in the defendant on a specified day 
before the commencement of the action, is bad on demurrer.—Patton 
ok ARE Se Re ET Tent A eRe EP PLONE EE 5 MF 618 


DIVORCE. 
1. Dissolubility of marriage contract.—The English doctrine, that the 
dissolubility of the marriage contract depends upon the law of the 
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DIVORCE—conrTINvuED. 


2. 


country in which it was solemnized, is founded on the doctrine of per- 
petual allegiance, is therefore inconsistent with the spirit of our insti- 
tutions, and is here repudiated.—_Thompson v. The State...... Renin em 
Jurisdiction of courts of husband's domicile to grant divorce.—The hus- 
band has a right to emigrate and acquire a new domicile, and thereby 
acquires, as a consequence, the right of having his matrimonial status 
controlled by the laws and judicial tribunals of the country of bis new 
domicile, although his wife remains in the State which he left....... 


8. Validity of foreign decree of divorce rendered on publication.—The gen- 


= 


a 


8. 


eral principle, that judgments and decrees, when set up in a different 
State from that in which they were rendered, may be avoided, when 
the court had no jurisdiction of the defendant’s person and there was 
no appearance, does not apply to decrees of divorce rendered on pub- 
lication against non-resident defendants, the validity of which depends 
on the statutes of the State in which they were rendered, and results 
necessarily from the existence of the jurisdiction.................05 
Arkansas statutes on subject of divorce construed.—Urder the statutes 
of Arkansas, as shown in evidence in this case, the fact that the cause 
of divorce commenced and existed out of that State, and was not con- 
tinued or completed there, would not render void a decree there 
obtained by a husband who had resided an entire year in that State.. 

What would render void foreign decree of divorce.—A deeree of divorce 
obtained in Arkansas, by a person domiciled in Alabama, would be 
void, and would constitute no defense to a prosecution in Alabama for 
polygamy, if the decree was procured by fraud, or if the defendant 
did not go to Arkansas animo manendi, or if he went thither merely for 
the purpose of obtaining a divorce, and with the intention of remain- 
ing no longer than was necessary to accomplish that purpose........ 


. When cruelty of husband, though not without provocation, is ground of 


divorce.—Irritability of temper on the part of the husband, producing 
ungovernable passion, and occasionally ending in acts of personal vio- 
lence, renders cohabitation unsafe, and is a peril from which the wife is 
entitled to protection, although she may not have been wholly blame- 
less. When the passions of the husband are shown to be so much beyond 
his own control, that it is inconsistent with the personal safety of the 
wife to continue in his society, it is immaterial from what provocation 
such violence may have originated.—King v. King................+. 


. Confession of parties admissible but not sufficient evidence.—Under sec- 


tion 1966 of the Code, by which it is enacted that, in suits for divorce, 
“no decree can be rendered on the confessions of the parties”, the con- 
fessions of the parties are not rendered inadmissible, but are only 
declared insufficient, when they constitute the only evidence of the 
alleged cause of divorce: a decree may be rendered on such confes- 
sions, in connection with proof of conduct and circumstances which 
tend to confirm them, and to repel the idea of collusion between the 


ground of cruelty, a sum of money equal to the legal interest on one- 
third of the value of the hushand’s real estate, together with a gross 
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DIVORCE—contTINvED. 
sum equal to one-fifth of his personal estate, is not an unreasonable 


amount for. her alimony; there being no children of the marriage to 
be provided for, and the husband’s children by a former marriage hav- 
ing already received advancements. .............seseeeceeeeeeeees 315 
9. Decree of divorce. effect of —A decree of divorce a vinculo, in favor of 
the wife, defeats and determines all the rights and interest of her hu» 
band in and to her lands, and of others claiming under a mortgage 
executed by him, and restores her rights precisely as her husband’s 
death would have restored them.—Boykin v. Rain.................. 332 
10. Insanity or lunacy avoids marriage—A valid marriage cannot be con- 
tracted by an insane person, nor by a lunatic except during a lucid 
interval, since he cannot consent to any contract; but mere weakness 
of mind, unless it amounts to derangement, is not sufficient to avoid the 
MArTiAge,— Rawdon V. RAWGOM.«.. 5s. oo. c ese mes ccsbe uses cview toivies ¢ 565 
11. Burthen of proving insanity or lunacy.—The party who alleges insanity 
or lunacy, in avoidance of a contract, must prove it; but, when the ex- 
istence of lunacy is once established, it devolves on the opposite party 
to prove, by testimony equally convincing, that the contract was made 
MERIT; PLLC OUINUC LV ote 535005 5 ss js'stia/veraveimrare Swiois aayenee sleetearswiace slereie 565 
12. Decree of divorce on account of insanity unnecessary yet proper.—lf a 
marriage is void by reason of the insanity of either one of the con- 
tracting parties, no decree of divorce is necessary to restore the par- 
ties to their original rights; yet a decree of divorce, in such case, is 
conducive to good order and decorum, and to the peace and conscience 
Ole TNO ALUN TSCM DIG Sy. «15: cc'e'e ciosaisua a.sie-0:4-4 ps dietn deen tae see oat ieleiee 565 
13. Lapse of time bars relief—The lapse of twenty-two years after the 
discovery of the alleged insanity, before filing bill to avoid marriage on 
that ground, is a bar to the relief sought................ccececeeees 565 


DOWER. 

1. Deed of’ widow, before assignment of dower, passes what interest.—If the 
widow of the mortgagor, while in possession of the mortgaged prem- 
ises, before dower is assigned to her, conveys by deed to the mortgagee, 
if her deed is effective for any purpose as against the heirs, her alienee 
certainly does not thereby acquire more than the right to retain one- 
third of the rents and profits of the premises—Hunt and Frowner 
FF kn 0s ven en saiancendsewedsenernias aero +-- 680 


ERROR. 

I. Waar Errors are NOT REVERSIBLE. 

1. Charge upon sufficiency of evidence in proceeding under bastardy act.—It 
is not error, in a bastardy proceeding, to refuse to instruct the jury, at 
the defendant’s request, “that they ought to acquit unless the proof 
showed, Weyond a reasonable doubt, that he was guilty.”—Satterwhite 
PEE TED SS UR UE sccotslw alas 2! wie Gress aii ares esi alape sales retain em gustanets Geet enereraNS ree 

2, Error without injury.—In ecntesting the validity of a will, the sus- 
taining of a demurrer to one of the contestant’s pleas, when he had 
the full benefit of the same facts under the issues presented by his 
other pleas, is not an available error—Dunlap v. Robinson.......... 100 


65 
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ERROR—continvep. 

3. Same.—The admission of parol evidence, to prove a fact, in aid of 
the record, which the court must have judicially known, is not a rever- 
sible error.—Doe d. Saltonstall and Wife v. Riley & Dawson.......... 164 

4. Same.—When all the evidence is set out in the bill of exceptions, and 
shows that the plaintiff was not entitled to reeover, the appellate court 
will not reverse in his favor on account of erroneous charges or refu- 
oe ae ba a pies chy «gas beams aaa KO ER EEX Ds 

5. Presumption in favor of judgment.—In a suit on a promissory note, 
where the record shows a judgment on verdict for the plaintiff, while 
it appears from the bill of exceptions that the defendant pleaded the 
statute of limitations, that evidence of a subsequent promise was intro- 
duced, and that a charge was asked by the defendant predicated on 
that evidence, it will be presumed, on error, that a replication was filed, 
and that an issue was before the jury to which the evidence and the 
charge were applicable.—Bettis v. Saint...............0.e eee e eee 

6. Waiver of irregularities by failing to object—Clerical misprision.—If a 
writ be sued out against two administrators, and the suit discontinued 
in the declaration as to one, on whom process was not served, on the 
ground of non-residence, the other defendant. if he appear and defend 
without objection, cannot avail himself of the irregularity (if any) 
on error; and the naming of the non-resident administrator, as a de- 
fendant, in the margin of the minute entries, is a mere clerical mis- 
I SoG ies. s kvnimisnsvecngeudhisacesinevaeese 

7. Defective service of process not available on error,—The sheriff's failure 
to serve a copy of the complaint with the summons is a mere irregu- 


larity, which, after judgment by default, is not available on error—Dew 


Ty CTCL eg, ree Gree 466 


Overruling demurrer to several pleas of which one is good—Where a 
demurrer to several pleas, each going to the whole declaration, is over- 
ruled, and the plaintiff declines to reply, the judgment on the demurrer 
will not be reversed on error, if any one of the pleas is good, since the 
erroneous overruling of the demurrer to the others could not have 
prejudiced the plaintiff— Jesse v. Cater.......... 0.0... eee eee ee . 476 
9. Judgment corrected and affirmed.—Where the affidavit for the gar- 
nishment is made by the real owner of the judgment of which satisfac- 
tion is sought, and judgment is rendered in his name against the 
garnishee, while the affidavit and garnishment correctly describe the 
original judgment, the judgment will be corrected in the appellate 
court, at the costs of the appellant, and rendered in the name of the 
plaintiff inthe original judgment.—Jackson v. Shipman.............. 488 
10. Error without injury in rendering judgment for costs against surety on 
claim bond.—The rendition of a joint judgment for costs against the 
claimant and his surety on the claim bond, even if erroneous, is not 
prejudicial to the claimant, and for that reason is not available on 





164 


% 


11. Admissio® of evidence prima facie irrelevant cured by subsequent proof. 
The admission of evidence which, when offered, was prima facie irrele- 
vant, is not a reversible error, when the record shows that its relevancy 
was made to appear by evidence subsequently introduced.—King v. 
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ERROR—CONTINUED. 
Il. Wuat Errors aArkE REVERSIBLE. 

12. Charge upon credibility and sufficiency of evidence held erroneous.—W here & wit- 
ness for the prosecution is impeached by proof of his contradictory 
declarations on a material point, it is error to instruct the jury, “that 
they must believe the witness of the State, unless they believe that the 
contradicting witness is entitled to more weight and credit than said 
witness for the State.” Such a charge invades the province of thejury, 
who are the sole judges of the credibility and degree of'credit to be ac- 
corded to each witness; and it isalso objectionable, because the contra- 
dicting evidence, though less credible than the testimony of the witness 
for the State, may yet be sufficient to raise a reasonable doubt in the 


minds of the jury, and thus secure the defendant’s acquittal—Corley. 


Ws PUA AWUC 2 0 od wn lois ciseseraieictonss si eleva einrarsisisisistt avote oreiasararoceterelela Basse 
18. Setting aside juror for cause of challenge, after acceptance, reversible 
error.—If the court improperly set aside a juror for a cause of challenge 
on the part of the State which has been lost by previously accepting 
him, and the prisoner excepts to its decision, the error entitles him to 


a reversal of the judgment of conviction Stalls v. The State........ 


14. Charge dispensing with proof of venue, erroneous.—Held, on the author- 
ity of Brown’s case, 27 Ala. 47, that a charge which instructed the jury 
“that, if they believed the evidence, they must find the defendant 
guilty,” when the bill ‘of exceptions purported to state all the evidence, 
but did not show that the venue was proved, was erroneous.—Huffman 
eho i ion Calas Kae Saeed hee Sema E Aare Rese 

15. Charge upon sufficiency of evidence in proceeding under Sinhindy act— 
It is erroneous to instruct the jury, in a proceeding under the bastardy 
act, “that if the State produced a preponderance of evidence, they 
might upon such preponderance of proof find the defendant guilty.”.— 
SORREP WEES VW. TS DOMED... 255s ssc ceccrccsccgsconsee: ghecvecnen re 

16. Reversal on account of erroneous charge, notwithstanding deficiencies in 

plaintiff's proof.—Where plaintiffs claim under a deed of gift, which 
the court erroneously holds to confer no title on them, and therefore 
charges the jury that, on all the evidence, they are not entitled to re- 
cover, the judgment will be reversed at their instance, although the 
bill of exceptions, while purporting to set out all the evidence, does not 
show that they proved their identity with the donees named in the deed. 
PI NS oon isso nnie ee sisinndevenapeseeenctadeceeeeeben 

17. Reversal for erroneous charge.—~An erroneous charge is a reversible 

error, unless the record clearly shows that it was harmless.—Foust Vv: 
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ESTATES OF DECEASED PERSONS. 

1. Statute of distribution (Code, § 1990), as to separate estates of married 
women dying intestate, construed.—The provisions of the Code ($$ 1990, 
1997), regulating the distribution of the separate estate of a married 
woman dying intestate, do not apply to separate estates created by 
deed before the 1st March, 1848, although the marriage took place 
after that day ; and the husband, in such case, takes nothing under the 


statute. —Willis v, Cadenhead 
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ESTOPPEL. 
1. Estoppel under covenant and by acts in pais.—The owner of lands 
through which a railroad passed, having previously granted the right 
of way to the cOmpany, was apprised when the agents of the company 
entered on his land to open the road, and knew that they claimed the 
right under his deed, but raised no objection, and took a contract for 
supplying the company with a portion of the materials used in the con- 
struction of the road: Held, that he was estopped from afterwards 
bringing trespass against the members of the company, although the 
instrument by which he conveyed the right of way might be inopera- 
tive as a deed.—Pollard v. Maddox.......... i eaicesih kG oe Mis oe 321 
2. Estoppel against trustee by acceptance of trust—A trustee for a married 
woman and her children, under appointment from the chancery court, 
knowing at the time of his acceptance that the deed creating the trust 
was fraudulent as to creditors, assumes all the duties, liabilities and 
disabilities which attach to ordinary trustees, and is estopped from set- 
ting up against the beneficiaries the claims of creditors, or his own 
claims as surety of the debtor.—Henderson v. Segars...........0.... 352 
3. Estoppel by recognition of partition fence—The recognition by the parties, 
as a partition fence, of a structure which is built entirely on the land 
of one proprietor, operates as an estoppel in pais, and prevents either 
from complaining of any act done by the other which would have been 
lawful if the fence had been on the division line-—Henry v. Jones.... 385 
4, Estopped by submission and award—Where a submission to arbitration is 
made under an order of court, and the award entered up as the judg- 
ment of the court, a party is not thereby ‘estopped from pleading any 
matter not necessarily within the scope of the award.—Jesse v. Cater. 475 
5. Estoppel by deed—If the maker of a note, having an equitable set-off 
which is available against an assignee after maturity, executes a mort- 
gage to the assignee to secure the payment of the note, this does not 
estop him from afterwards setting up against the assignee his equitable 
SO GEE Ws MIO, ings cies as ensecppessionses ela ie: 521 
6. Estoppel in pais against selting up defense to note—If the maker of a prom- 
issory note induces a third person to trade for it, by assuring him that 
he has no set-off against it, and that he will pay it promptly, he cannot 
afterwards assert any ground of relief against the purchaser.—Drake v. 
PERN ite Sis eerie aise ss RlsmisSe cis Muska SS SniewSbs caine lee cewes 649 
7. Estoppel against tenant from denying landlord’s title—Where the tenant has 
enjoyed the undisturbed possession of the land during the period of the 
lease, he ie estopped, in any proceeding for the recovery of rent, from 
denying the landlord’s title —Cook v. Cook ............ 0.00 eeeeees 660 
8. Estoppel against mortgagee—Conceding that a mortgagee, who, prior to the 
execution of his mortgage, consented to a postponement of the sale of 
the property under execution against the mortgagor, is thereby es- 
topped, in a contest with the plaintiff in execution, from saying that 
the delay is constructively fraudulent as against his mortgage ; yet this 
does not prevent him from taking advantage of a subsequent postpone- 
ment without his consent.—Alhertson, Douglass & Co. v. Goldsby..... 711 
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EVIDENCE. 
I. Or Parties To AcTION. 


1. In bastardy proceeding»—Where the mother and the putative father of the 
child, both being made witnesses by the statute (Code, § 3807); are ex- 
amined on the trial, their testimony must be weighed by the jury like 
that of other witnesses—Satterwhite v. The State.........0.....000- 65 

2.. Answers to interrogatories, admissiblity of —A party’s answers to interroga- 
tories, under the statute in aid of discoveries in common-law suits, if 
his adversary declines to read them, cannot be considered by the court 
as evidence for him for any purpose.—Wells v. Bransford............ 200 

3. In assumpsit.—Where plaintiff and defendant are both examined as-wit- 
nesses under the statute, in assumpsit on the common counts for ser- 
vices rendered, and contradict each other in some particulars, and the 
defendant then introduces a witaess who testifies to conversations of 
the plaintiff which, in some particulars, contradict her testimony on 
the trial, the plaintiff cannot be allowed to prove her good character, 
by the declarations of the defendant, or.in any other manner.—Owens 
Gian} lake acdies 4a ckawenetd en basemen eee eee ees 413 

4, Entriés on physician’s books evidence of what facts——The original entries in 
the books of a physician, which are declared by the Code (§ 2298) to be 
“evidence for him, in actions for the recovery of his medical services, 
that the service was rendered”, are evidence of the items of his account 
for medicines administered and furnished to his patients in the course 
of his practice ; but the value of the medicines, as well as of the active 
services rendered, must be otherwise proved.—Richardson v. Dorman’s 
SNS Stained bo onska tin nhenhoasnel cides ese Grn ease ee tat 679 


Ul. Matrers JupIctaALLy Known. 


5. General course of business.—It is the duty of courts judicially to know the 
general course of the transactions of human life, and whatever ought 
to be generally known within the limits of their jurisdiction ; ¢. g., the 
peculiar nature of lotteries, and the mode in which: they are generally 
carried on.—Salomon and Boullemet v. State...:..... wise ee 83 
6. Death of sherii—The sheriff being the executive officer of the orphans’ 
court, that court must be presumed to have known when his term of 
office expired, whether by limitation or death, and to have acted on its 
judicial knowledge. The admission of parol evidence, therefore, in aid 
of the record, even if erroneous, is error without injury—Doe d. Salton- 
stalt atid Wife v. Riley and Dawson... ..........cscccccccssncsaane 164 


Sil. Supsrance or Issue. 


vied 


Variance between averment and proof as to name of person assaulted.—A 
variance between the averment of the indictment and the proof, as to 
the name of the person assaulted, is immaterial, where the names may 
be sounded alike without doing any violence to the letters found in the 
variant orthograpby; as in the names of Chambless and Chambles.—Ward 
Ure TON, kee SiGe ies Pe IE FeO Le A ean, 53 
. Evidence confined to matters in issue.—If the declaration alleges that 
the injuries complained of were done by defendant’s children and ser- 
vants, plaintiff cannot be allowed to prove injuries done by the defend- 
ant himself in person; and defendant’s threats that he would kill the 


is) 
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EVIDENCE—CconTINvED. 
hogs are therefore inadmissible, because they tend to show that he did 
kill them.—Smith v. Causey... ............ccceeccee eee e eee e ne etees 

9. Unnecessary averment, if descriptive, must be proved.—If the declara- 
tion alleges that the injury was done with the defendant’s dogs, the 
averment, though unnecessary, cannot be disregarded, since it is de- 
scriptive of the cause of action.................eeeeeeeeceneeeeees 

10. Variance in criminal case.—Under an indictment for an assault on A, 
with intent to murder, the defendant’s threats, made several hours 
“previous to the fight,” that he would kill B, are not admissible evi- 
dence against him.—Ogletree v. The State...............ceeeeeeeee 


IV. ApMIssIBILITy AND RELEVANCY GENERALLY. 


11. Indictment for assault and battery—Admissibility of evidence in exten- 
uation.—Evidence showing that the person assaulted “was a lazy vaga- 
bond, who would not work if he could help it; that money could not 
be made out of him by legal process ; that he had been indebted to the 
defendant a long time, and would not pay ; and that defendant, on the 
morning of the day on which (in the evening) the assault was commit- 
ted, had offered him ten dollars per hour if he would work for him in 
payment of said indebtedness, and he had refused to do it,” is not ad- 
missible for the defendant in mitigation or extenuation of the assault. 
ois ics aks swhPR <9 best Kdb Sd Saab ade soe KKORs 

12. Indictment for arson—Admissibility of evidence of previous attempt to 
procure burning.—The fact that the defendant, some five or six 
months before the burning charged in the indictment, requested 
another person (witness) to burn the house, is admissible evidence 
against him.—Martin and Flinn v. The State:...................40.. 

13. Same.—Admissibility of evidence showing attempts to suppress testi- 
mony of witness for prosecution—Promises and threats made by a 


655 


693 


53 


71 


third person, after indictment found, to a witness for the prosecu- — 


tion who had been before the grand jury, to induce him to leave 
the State, to the effect that, if he would leave, defendant “would pay 
him $200 or $300, and would give him money to set up business in New 
Orleans, and, if he refused, would kill him, or get some one else to kill 
him,” are not admissible evidence against the defendant, unless his con- 
nection with the person by whom they were made is otherwise shown } 
but the facts that the witness, at the time appointed for his departure 
with the person (one E.) who made the representations, “passed by de- 
fendant’s house, and saw defendant standing in his door,—that defend- 
ant waived his hand to him to pass on by, which he did for a short 
distance, and waited a short time there, when E. came out of the house, 
with defendant’s horse and buggy, and he saw defendant give him some 
$25 for him,” and that E. then carried him away with the horse and 
buggy, are competent evidence to be weighed by the jury............ 
14.° Indictment for carrying on lottery—Evidence tending to prove concern- 
ment.—Evidence showing that a bookseller in this State, through a 
series of months, kept on hand in his store tickets in a lottery not 
authorized by the legislative authority of this State, and at various 
times sold them ; that he continued to keep such tickets on hand, after 
having been indicted and convicted for selling them, and instructed his 
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' ¢elerk to inform persons applying for such tickets that he could not sell 
them, and refused as a general thing to sell them, but yet did sell to 
some persons,—tends to prove that he was concerned in carrying on 
the.lottery.—Salomon and Boullemet v. The State ................., 

15. Trial of issue contesting validity of will—Admissibility of evidence in 
rebuttal of facts tending to show adulterous intercourse.—The contestants, 
for the purpose of showing an adulterous intercourse between the tes- 
tator and the mother of the children who were his legatees, having 
adduced evidence of his intimacy with her and her family, his visits to 
her house during her husband’s absence, his familiarity with the 
children, his presents to them, &c.; held, that the proponent might 
rebut this proof by evidence showing that their intercourse was char- 
acterizéd by a religious sentiment, such as the fact that they frequently 
attended class-meetings together at church—Dunlap v. Robinson... .. 

16. Contest of bankrupt’s certificate of discharge—Evidence of charac- 
ter.—When a bankrupt’s certificate of discharge is impeached for fraud, 
evidence of his general good character is not admissible for him.— 
PGURAAAL Ve ECC OLCNOY 5 5. oi0 sci 's.cieiaie iors wea oduclewle ees coke eee Meats 

17. Trial of right of property—Insolvency.—On a trial of the right of 
property ina slave, where the claimant derives title under a convey- 
ance from the defendant in execution, which is attacked on the ground 
of fraud, the plaintiff may show that, at the time of the execution of the 
conveyance, the defendant in execution was insolvent ; and evidence 
of notes outstanding against him at that time, and of a judgment rend- 
ered on one of such notes, is admissible as tending to prove the fact of 
insolvency.—Beeson v, Wiley, Banks & Co............e.eseeeeeeees 

18. Action by attorney for services rendered—Clerk’s certificate of re- 
versal of cause in supreme court, admissibility and relevancy of.— 
Conceding that the certificate of the clerk of the supreme court, show- 
ing the reversal of a cause, is not competent evidence to prove the 
reversal, in an action brought by the attorney to recover his fees, yet 
it is neither irrelevant, nor res inter alios ; and when objected to on these 
two grounds only, its admission is not erroneous.—King v. Pope...... 
19. Relevant evidence, though insufficient, admissible-—The admission 
of evidence which, though relevant to the issue, is of itself insufficient 
to entitle the party to a recovery, is not error............. cece eens 

20. Case to recover damages for injuries to hogs—Admissibility of 
defendant’s declarations.—In an action on the case, to recover damages 
for injuries done to plaintiffs hogs, by defendant’s children and ser- 
vants, while driving them out of his field, the defendant’s declaration, 
“that plaintiff’s hogs were in the habit of running in his field, and 
that they should not do it any more”, is admissible evidence for plain- 
tiff, because it tends, though remotely, to show that the hogs which 


21. Rebutting evidence——In an action by an attorney, to recover for 
services rendered by him as defendant’s agent in going to Louisiana, 
plaintiff proved a conversation between himself and defendant, in which 
the latter requested him to accompany him to Louisiana as his agent, 
and he agreed to go; and that they both left the eounty in which they 
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EVIDENCE—continvep. 
resided at the same time. Held, that defendant, to rebut this evidence, 
and to show that they in fact went to Texas, and not to Louisiana, 
might prove that plaintiff had land and slaves in Texas, and had stated 
that he had gone to Texas with defendant.—Jones v. Sterns.......... 

22. Relevant evidence, though insufficient, admissible.—Evidence which 
is relevant to the issue, is admissible, without regard to its weight or 
MR ei itd pth inka aakmda node adenne wade 

23. Physician's diploma.—In an action on an open account for services 
rendered as a physician, a diploma from a medical college. would be 
admissible evidence, if the services were rendered since the passage of 
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the act of 1854, (Pamphlet Acts 1853-4, p. 48,) “to allow all regular . 


graduates of any medical college in the United States to practice. medi- 
cine”; but, since that act cannot retro-act so as to authorize a recovery 
for medical services rendered before its passage, aud since the Code 
(§ 977) prohibits a recovery for services rendered by a physician who 
has not obtained a license from one of the medical boards of this State, 
a diploma would confer no authority to practice medicine before the 
passage of the act of 1854, and would therefore not be competent evi- 
dence to sustain an action for such services—Richardson v. Dorman’s 
Executrx..........%.. feet hptn ee tueipet ind deh kv obs 08 td satebas 


V. Apmisstons ; Conressioys; Duciararions; Hearsay; Res Gestax. 


24. Admissibility of confessions of guilt.—Confessions of guilt volunta- 


rily made by the defendant after he was arrested, and whilst his hands _ 


and feet were tied, are admissible evidence against him.—Franklin v. 
SC CGUs (Finke R Ath ass a KER DME e ESN AE TAKA Heap ese. 
25. Ownership of slave how proved.—The ownership of a slave, when alleged 
in an indictment, cannot be proved by general reputation —Corley 
ES suka ho aw ins eh eek he SRE REDS EI AK bide SH ONC dE Te 6 
26. Using bill in chancery as evidence in another cause.—When a bill 
in chancery is offered in evidence, in another suit, as an admission of 
the complainant, it is governed by the same rules that apply to all 
other admissions ; and consequently he cannot use his amended Dill as 
rebutting evidence against the original—Pearsall v. McCartney...... 
27. Declarations explanatory of possession.—The declarations of a party 
in actual possession of personal property, tending to explain his pos- 
session, are admissible evidence as part of the res geste.—Hair v. Little. 
28. Judicial admissions of attorney, conclusiveness of —Conceding that 
attorneys-at-law have power to bind their clients by written admissions 
as to the facts of a case ; yet, where such admissions are made improvi- 
dently, or through mistake, the court may relicve against them, by 
means of its coercive powers over its own officers, and may set them 
aside upon such terms as will mect the justice of the particular case. 
Harvey and Wife v. Thorpe........... ON EE ee eee eee 
29. Confessions of parties in suits for divorce admissible but not suffi- 
cient.—Under section 1966 of the Code, by which it is endcted that, in 
suits for divorce, “no decree can be rendered on the confessions of the 
parties”, the confessions of the parties are not rendered inadmissible, 
but are only declared insufficient, when they constitute the only evi- 
dence of the alleged cause of divorce: a decree may be rendered on 
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such confessions, in connection with proof of conduct and circum- 

stances which tend to confirm them, and to repel the idea of collusion 

between the parties—King v. King........20...0 0... ccc ccc eee cote 315 
30. Judicial fact not proved by admissions.—The grant of administra- 

tion, which is a judicial fact, cannot be proved by a party’s admissions 

on oath in another case——Shorter v. Urquhart...................... 360 
31. Declarations made through ignorance or mistake.—In a suit between 

an executor and the widow of his testator, the declarations of the testa- 

tor, founded in ignorance or mistake as to his rights, to the effect that 

certain slaves, which he held under the will of his wife’s father, were 

her separate property, should not be received to divest the property out 

of his executor.—-Machem v. Machem...........0......ccevcceeccceees 374 
32. Admissibility of idence of plaintiff's yeneral good character—Where plain- 

tiff and defendant are both examined as witnesses under the statute, in 

assumpsit on the common counts for services rendered, and contradict 

each other in some particulars, and the defendant then introduces a 

witness who testifies to conversations of the plaintiff which, in some 

particulars, contradict her testimony on the trial, the plaintiff cannot 

be allowed to prove her good character, by the declarations of the 

defendant, or in any other manner.—Owens v. White................ 413 
33. Admission of counsel construed.—Defendant’s attorney admitted, for 

the purposes of the trial, that the slaves sued for were given to the 

wife of the plaintifi’s intestate during coverture, and went into their 

possession under the gift; but with the reservation, that ‘this admis- - 

sion was not intended to preclude the defendant from showing, by legal 

proof, that the wife, by the terms of the gift, took an estate in said 

slaves to her sole and separate use, to the exclusion of the marital 

rights of her said husband, or that said intestate did not have any title 

to said slaves.’ Z/eld, that the admission did not preclude the defendant 

from proving, by the declarations of the donor, of the intestate, and of 

his wife, that no title vested in the intestate by the gift.—Gillespie’s 

PUNT  Wa PISCE NO oan osei cng es trwsalers o's rg igiwre-wra niteye Whskeiptatoa te raheremtor ete 552 
34. Admissibility of donor’s declarations.—The declarations of the donor, 

made previous to the consummation of the gift, but while it was under 

consideration and discussion by him, and in reference to and contem- 

plation of it, and explanatory of his intention, are competent evidence 

in a suit involving the title; his declarations at the time of delivery, 

and in explanation thereof, are also admissible as part of the res geste ; 

but his declarations after the consummation of the gift are inadmissible, 

either for the purpose of affecting the gift, or explaining his words or 

conduct at the time of the gift......... 0... cee ce ccc cece ane eeee 552 
35. Declarations in disparagement of title, admissibility of —The declara- 

tions of the husband, while in possession of slaves, to the effect that 

they are the separate property of his wife, are competent evidence 

against his administrator, in a suit brought by him against a pur- 

chaser from the wife after the death of the husband.................. 552 
36. Admissibility of wife’s declarations of title—Where slaves are in 

the possession of husband and wife, the wife’s assertions of title, when 

made in the presence of her husband, and acquiesced in by him, are 
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EVIDENCE—continvep. 
competent evidence against his administrator, in a suit brought by the 
latter against her vendee ; but her assertions of title, when not made 
in the presence of her husband, nor communicated to him, are not com- 
petent evidence for her vendce, unless made while she had possession 
of the slaves, and explanatory of her possession..................... 552 
37. Action on the case.—In an action on the case, to recover damages 
for injuries done to plaintifi’s hogs, by defendant’s children and scr- 
vants, while driving them out of his field, the defendant’s declaration, 
“that plaintiff’s hogs were in the habit of running in his field, and that 
they should not do it any more”, is admissible evidence for plaintiff, 
because it tends, though remotely, to show that the hogs which were 
injured belonged to plaintiff—Smith v. Causey...................... 655 


VI. PaROL, WHEN ADMISSIBLE TO AFFECT WRITTEN. 


38. Admissible to show whether advancement was intended as satisfaction of 
provision by will.—It is now well settled that parol evidence is admis- 
sible to show that a subsequent advancement by the testator was not 
intended as a satisfaction, in whole or in part, of a previous provision 
by will; and whenever such evidence is admitted for this purpose, it 
may be rebutted by similar evidence.—May’s Heirs v. May’s Adm’r.... 141 

8% Admissible in aid of record, when.—Where the validity of a sale of 
land, made under an order of the orphan’s court on the application of 

_ an administrator de bonis non, is collaterally impeached, parol evidence 
is admissible to prove the death of the sheriff who, ex officio, was the pre- 
vious administrator, as a jurisdictional fact upon which the court acted 
in appointing the succeeding administrator.—Doe d. Saltonstall and 
Ns 65 9 nibh orn.04 + anand d AVE EN dw AS MEN Cee doesn 

40. Admissible to identify land, when.—Indefiniteness and discrepancies 
in the description of the land, in the petition, order. of sale, report of 
sale and commissioners’ deed, will not invalidate the sale, when enough 
appears to show that the land sold and conveyed by the commissioners 
was comprehended in the description contained in the petition and or- 
der of sale ; and when this is the case, parol evidence is admissible to 
fix the boundaries of the portion sold, according to the data furnished 
by the deed, so as to identify the land therein described.............. 164 

41, Admissible to affect consideration clause of deed, when.—Where the con- 
sideration expressed in a deed is a certain sum of money in hand paid, 
parol evidence is admissible to show that only a part of the money was 
paid, and that the balance was to be applied in discharge of certain 
debts due from the grantor to third persons.—Hair v. Little.......... 236 

42. Admissible to show that deed was not correctlg recorded.—A record copy 
of a lost deed, or a transcript from the record, which is declared by the 

’ statute (Clay’s Dig. 155, § 25) to be “as good and effectual and availa- 
ble in law as if the original deed were then and there produced and 
proved”, is only prima facie evidence of the contents of the deed, on 
the ground that all public officers must be presumed to have discharged 
the duties which the law requires of them; but parol evidence is admis- 
sible to show that it was not correctly recorded.—Harvey and Wife, 
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41. Admissible to amend record, when.—The general rule, which requires 
some matter of record, entry, or memorandum in the handwriting of . 
the judge, to authorize an amendment of the record nune pro tune, does 
not apply to cases in which the entry is impeached for fraud; and though 
these cases generally arise collaterally, yet an entry relating to a grant 
of letters of administration may be amended on a direct application, of 
which the opposite party must have notice, setting forth the fraud spe- 
cifically, and making the necessary proof.—Dunham v. Roberts....... 286 

42, Admissible to show consideration of acceptance of written order payable 
out of particular fund.—The acceptor of such an order, when sued for 
negligence in collecting and failure to pay when collected, may prove 
the consideration on which his acceptance was based ; and for this pur- 
pose may show that the money collected on the judgment was paid ‘to 
other persons who had prior claims on the fund, and that the balance - 
was not -collected.—Gliddon v. McKinstry. ............... cece we wees 408 

43, Admissible in construing will—In construing a will, it is permissible 
to look at the condition of the testator’s family.—Travis v. Morrison 


44, Admissible to show consideration of note.—Where a promissory note is 
signed by the husband, with the addition of the words “acting trustee,” 
parol evidence is admissible to show that its consideration and purpose, 
with the character of the transaction, constitute it a charge on the sep- 
arate estate of his wife——Baker v.Gregory and Wife...........:..... 544 

VII. Primary anp SeconDary. 

45. Secondary evidence, different degrecs of.—The rule established by the 
current of American authorities, which requires a party to produce the 
best kind of secondary evidence that is in his power, is more reasonable 
than the English rule, which recognizes no degrees in secondary evi- 
dence; but wherever this rule is invoked against a party, he is permit- 
ted to show that what appears to be, is not in fact, a higher degree of 
secondary evidence.—Harvey and Wife v. Thorpe...-.........,...... 250 

46. Record copy of deed, conclusiveness of.—A record copy of a lost deed, or 
a transcript from the record, which is declared by the statute (Clay’s 
Dig. 155, § 25) to be ‘as good and effectual and available in law as if 
the original deed were then and there produced and proved,’ is only 
prima facie evidence of the contents of the deed, on the ground that all 
public officers must be presumed to have discharged the duties which 
the law requires of them; but parol evidence is admissible to show that 
it Waa NOt Correctly TECOTACT . oi... oe. Sept sie lo tle Sa eas Vee tee ae 

47. Secondary evidence of records.—Ia the absence of all evidence showing 
the jurisdiction of the court of ordinary in Georgia, a transcript from 
its records, recognizing a person as administrator, is not admissible to 
show a previous grant of letters to him, although the records of the 
court are proved to have been destroyed by fire; nor can the grant of 
administration, which is a judicial fact, be proved by a party’s admis- 
sions on oath in another case,—Shorter v. Urquhart.....4.........2. 360 

VIII. Burrnen ; Wereut; SvrFicrency. 

48, Charge upon credibility and sufficiency of evidence held erroneous.—W here 

a witness for the prosecution is impeached by proof of his contradictory 
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EVIDENCE—contTInveD. 
declarations on a material point, it is error to instruct the jury, “ that 
they must believe the witness for the State, unless they believe that the 
contradicting witness is entitled to more weight and credit than the 
said witness for the State.’ Such acharge invades the province of 
the jury, who are the.sole judges of the credibility and degree of credit 
to be accorded to each witness; and it is also objectionable, because 
the contradicting evidence, though less credible than the testimony of 
the witness for the State, may yet be sufficient to raise a reasonable 
doubt in the minds of the jury, and thus secure the defendant’s acquit- 
tal—Corley v. The State........ paris s Pe mie his he venvaeedns 
49. Sufficiency of evidence to.authorize conviction, under bastardy act.—It is not error 
to instruct the jury, at the defendant’s request, “that they ought to acquit 
unless the proof showed beyond a reasonable doubt that he was guilty”; 
but it is erroneous to instruct them, “that, if the State produced a prepon- 
derance of evidence, they might upon such preponderance of proof find 
the defendant guilty.—Satterwhite v. The State...................... 
50. Corroborating evidence must tend to show guilt.—The téstimony of ¢. wit- 
ness for the prosecution, who is shown to be unworthy of credit, is not 
sufficient to justify a conviction, without corroborating evidence; and 
such corroboratiug evidence, to avail anything, must be of a fact tending 
to show the guilt of one or both of the defendants.—Martin aud Flian 
Rete cis Ac kACEDS AUGKE Okan e CONOR SRESC HERS 40 Te4 
51. Indictment for carrying on lottery—Burthen of proving his purchase rests on 
defendant.—Where evidence is adduced by the State showing that the 
defendant had sold tickets in a foreign lottery under such circumstances 
as tend to prove that he was concerned in carrying on the lottery, if 
the defendant wishes to protect himself on thé ground that he had pre- 
viously purchased such tickets, and that he had no connection with the 
lottery, the onus probandi rests on him; and if he fails to adduce any 
evidence of that fact, a charge which assumes that there is such evi- 
dence, or which refers to such purchase as a material fact in the cause, 
is abstract, and may properly be refused, although it assert a correct 
legal proposition.—Salomon and Boullemet v. The State............. 
52. Issue contesting validity of will—Burthen of proof.—On the trial of 
an issue to test the validity of a will, the onus is on the proponent to 
show the testator’s capacity and the due execution of the will; and when 
these facts are established, it then devolves on the contestants to show 
fraud or undue influence.—Dunlap v. Robinson...................... 
53. Burthen of proving fraud.—Where plaintiffand defendant both claim 
under purchases trom the same person, by conveyances valid on their 
face, the party alleging fraud in the purchase of the other is bound to 
prove it; but when one of the conveyances is impeached for fraud, the 
burthen of proof is changed, and the evidence of fraud must be over- 
come by counter evidence of bona fides —Hair v. Little............... 
54. Burthen of proving diligence or negligence.—W here the payee of a writ- 
ten order, requesting the defendant to pay out of the proceeds of a cer- 
tain judgment when collected, brings suit after acceptance, for the de- 
fendant’s negligence in collecting and failure to pay when collected, 
the burthen of proving negligence is on the plaintiff, and not on the 
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defendant to prove diligence —Gliddon v. McKinstry............ woe. 408 
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55. Burthen of proof as to character of possession, in chancery.—Where the 
pill alleges possession under the parol contract of sale, and the answer 
admits the possession, but alleges that it was acquired and held under 
a contract of rent, and dénies the alleged contract of sale, the burthen 
of proof is on the complainant to prove the character of the possession. 
Danforth v. Laney..................26- A Maaco aby a Ae Bint ed . 274 
56. Burthen of proof as to negative averment.—Where the bill alleges a 
negative, e. g. that complainant had no notice of the assignment of a 
note against which he seeks to establish an equitable set-off, and the 
answer avers notice, the burthen of proving notice is on the defendant, 
and not on the complainant to disprove it.—Carroll v. Malone........ §21 
57. Burthen of proving insanity or lunacy.—The party who allegesinsanity | 
or lunacy, in avoidance of a contract, must prove it; but, when the ex- 
istence of lunacy is once established, it devolves on the oppesite party 
to prove, by testimony equally convincing, that the contract was made 
during a lucid interval.—Rawdon v. Rawdon....................... 565 
58. Distinetion between civil and criminal cases in measure of proof.—In a 
civil action, if the plaintiff establishes a prima facie case, the burthen of 
proof is thereby shifted, and he is entitled to recover, unless his prima 
facie case is destroyed by proof from the defendant ; but in a criminal 
case, the State being required to prove, beyond all reasonable doubt, 
the facts which constitute the offense, the establishment of a prima facie 
case only does not take away the presumption of the defendant’s inno- 
cence, nor shift the burthen of proof.—Ogletree v. The State......... 693 
59. Burthen of proving alleged intent in criminal case.—To constitute an 
assault with intent to murder, which is a felony by statute, it is not suf- 
ficient to prove a general felonious intent, or any other than the partic- 
ular intent alleged in the indictment; the burthen of proving the alleged 
intent, as well as the other facts which constitute the felony, is on the 
State; and its actual existence is a question of fact for the jury, in the 
decision of which they ought to act upon those presumptions which are 
recognized by the law, so far as they are applicable, and their own judg- 
ment and experience, as applied to all the circumstances in evidence. 693 


IX. OBsEcTIONS aND Motions To Exciupe. 


60. When objection may be raised to irrelevant evidence.—Irrelevant evi- 
dence may be excluded from the jury, on motion, at any time before 
they retire; the right to move its exclusion is not waived by failing to 
raise the objection when it is offered.—Pearsall v. McCartney..:...... 110 

61. Objection to entire deposition, when made.—An objection to an entire deposi- 
tion, on account of defects in the commissioner’s certificate, must be 
made (Code, § 2328) before the trial commences, and comes too late 
afterwards, though made as soon as the deposition is opened by the 
court.—May’s Heirs v. May’s Adm’r. .. 2.0.2.0... ccc cece eee cece ees 141 

62. General objection to evidence-—A deed of conveyance, executed by the 
commissioners, under an order of the orphans’ court, to the purchaser 
at their sale, is admissible evidence for a remote purchaser from him, 
when sued by the intestate’s heir-at-law; and though the descviption 
contained in it does not correspond with the description of the land sued 
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for, yet, if it embraces any portion of the land sold, a general objection 


to it may be overruled.—Doe d. Saltonstall and Wife v. Riley and Daw- 





—— 


63. Specific objection to evidence waives other objections.—Where a specific objec- 
tion is made to the admission of evidence on the trial of a cause, the 
party will be confined, on error, to the particular ground of objection 
stated in the court below, and held to have waived ail other grounds 
OF CPPOMION RIND Ve PONG. 5 oo nns io os pace issn os0t50 bin see esuspies 601 

64. Demurrer to evidence, object and effect of —The object of a demurrer to evi- 
dence is not to substitute the judge for the jury as a trier of the facts, 
but to ascertain the law upon an admitted state of facts; and its effect, 
when issue is joined, is to admit every fact which the testimony estab- 
lishes, or tends to establish: the court does not stand in the place of a 
jury, to render such a judgment as the jury ought to have rendered, but 
to render a judgment against the party demurring, if the jury could 
legally have done so from the evidence.—Shaw v. White............. 637 

65. Joinder in demurrer to evidence, when court may require—Where the evi- 
dence introduced by the plaintiff does not tend to establish his right to 
recover, and the defendant introduces no evidence, but demurs to the 
plaintiff's, the court is authorized (Code, § 2349) to require the plaintiff 
ELE Ee Tne ee eee 

66. General objection to evidence, of which part is legal—A general objection to 
evidence, of which a part is legal, may be overruled entirely.—Smith 
| Ee ee ae ee eee ere Ene er en eer ee 

67. Same.—If evidence is offered as a whole, when a portion of it is illegal, 
the court may, on objection, exclude the whole of it—Barlow v. Lam- 

704 

X. Questions or Facts ; Concivstons. 


68. Fact to which witness may depose, and which may be inferred by jury —Where 
the issue involves the application of the proceeds of collateral securities 
to the payment, pro tanto, of several debts, the amount of a debt being 
shown, the jury may ascertain from it as a basis the pro rata share to 
which it was entitled ; or a witness may testify what the pro rata share 
was, as direct and primary evidence, without stating the amount of the 
debt.—McKenzie v. Br. Bk. Montgomery................0.....2005, 606 


EXCEPTIONS, BILL OF. 
1. Governed by what law.—The taking of a bill of exceptions is a “proceed- 


ing” in the cause, within the meaning of the 12th section of the Code ; 

and therefore, in actions commenced before the adoption of the Code, 

the bill ofexceptions must be governed by the old law, although the trial 

is had since that time.—Godden v. LeGrand........................ 158 
2. When seal necessary, and its sufficiency —The law which was in force before 

the adoption of the Code (Clay’s Digest, 307, § 5) required that a bill of 

exceptions should be “signed and sealed” by the presiding judge ; and 

where the bill purports to have been signed and sealed by him, but with- 

out the addition of his seal or scroll, it cannot be regarded as any part 


3. Exhibits must be identified by reference —Letters copied into the transcript 
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EXCEPTIONS, BILL OF —continvrp. 
as exhibits, but not made part of the record by appropriate reference 
in the bill of exceptions, cannot be considered as any part of the re- 
cord.—Stodder v. Grant and Nickels................ecseceeceeeeeee 
4, Bill of exceptions necessary in voluntary nonsuit—When it becomes necessary 
for a plaintiff to suffer a nonsuit, 02 account of any decision of the court 
on the trial, he must (Code, § 2357) reserve the point by bill of excep- 
tions, if he wishes to revise the action of the court, even when the ruling 
is otherwise disclosed by the record.—Palmer v. Bice.........,...... 
5. Bill of exceptions construed against appellant—Where the bill of exceptions 
stated, that the slaves sued for were given to the wife of plaintiff's in- 
testate “in the fall of 1833”, and that a witness for the defendant, who 
stated that the slaves were delivered “in 1833”, was allowed to testify, 
against plaintiff’s objection, to declarations made by the donor.“ six or 
eight months afterwards” ; held, that it would be presumed on error, in 
order to sustain the ruling of the primary court, that the slaves were at 
first delivered on loan, and that therefore the donor’s declarations, tho’ 
made “six or eight months” after the delivery, were prior to the gift 
“in the fall of 1833.”—Gillespie’s Adm’r v. Burleson................. 
6. Bill of exceptions necessary to revise decree of probate court, when.—The appellate 
court will not revise any supposed error of the probate court in its de- 
cision upon facts, unless it was excepted to, or reserved in some other 
manner, in the primary court.—Williams and Wife v. Gunter......... 


EXECUTIONS. 

1. Sheriff’s duty in levying fi. fa.—The sheriff is bound to pursue the 
mandate of an execution, unless otherwise instructed by the plaintiff, 
his attorney, or some one having an interest admitted by the plaintiff; 
and is not bound to determine the conflicting rights and interests 
which arise under an agreement, between the plaintiff in execution, 
under a former levy, and a statutory claimant, to the effect that a judg- 
ment of condemnation should be rendered for the agreed value of the 
property, and that the claimant, on paying this agreed value, should 
have the property: such an agreement does not, as against the sheriff, 
render void an alias fi. fa—Patton v. Hamner.... .........eeeeeeees 

2. Lien how lost.—The lien of an execution, which has been levied on 
personal property, is lost, as against an intermediate mortgagee, by an 
order to the sheriff to postpone the sale until after the return term of 
the execution, and to let the property remain in the possession of the 
defendant without requiring bond.—Albertson, Douglass & Co. v. 
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EXECUTORS AND ADMINISTRATORS. 

1. Construction of statute imposing cosis on successful plaintiff, in ac- 
tion against executor or administrator, for failure to prove presenta- 
tion of claim.—Under the statute (Code, § 1887) which imposes the 
costs on a successful plaintiff, in an action against an executor or ad- 
ministrator, commenced after the death of the testator or intestate, for 
a failure to prove a presentation of his demand, if the defendant in- 
tends to raise the question of presentation, he must present it on the 
record by plea or suggestion, so that the plaintiff may have an oppor- 
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EXECUTORS AND ADMINISTRATORS—continvep. ? 
tunity of proving the presentation, and the issue must be tried by the 
jury; but, if no such plea or suggestion is made, and the plaintiff has a 
general verdict on the issues joined, he is entitled to full costs—Wal- 
RMR NEEM res Ce oe fae 1 IN SoA acd ere ars4 8s wih dio aac ele ky 282 
2. Conversion by administrator no cause of action against estate—When an admin- 
istrator is sued in his representative character, for an alleged conversion 
of a slave by his intestate, proof of his possession and employment of 
the slave at the commencement of the suit does not authorize a recov- 
ery against him, since the estate is not responsible for his acts.—Shorter 
MUN MNMIN I OE bes Gini io ia Sis apo soo inca wis np loeib os drain owe 1s-0.0 sie w 360 
3. When administrator is bound to plead statute of limitations —An administrator is 
not bound to plead the statute of limitations, when he has personal assets 
sufficient to pay the debts; buta differentrule prevails, where a resort to 
the realty is necessary to raise a fund for that purpose.—Pollard v. 
le ie is Veen ete bhwavdcdveakannes.danc kidbion « 484 
Bill of exchange draiwn by executor no claim against estate—A bill of exchange 
drawn by G. 8., with the addition of the words “executor of S. 8.”, is 
the personal contract of the drawer, and does not bind the estate ; and 
an accommodation acceptor, who pays the bill, has no claim against the 
estate—Kirkman, Abernathy & Hanna v. Benham................... 501 
5. Confusion of debts by executor.—If an executor, in taking a confession of 
judgment from a debtor to whom he has loaned the money of the estate, 
includes a debt due_to himself individually, or to another person, this 
unauthorized blending of the debts creates no right against the estate ; 
and if a succeeding representative of the estate collects a portion of 
the judgment, not exceeding the amount of the debt due to the estate, 
the other creditor, whose debt was included in the judgment, is not enti- 
ene ND RNIN LN a5 0 oo bes wc woo is 2 5) bu, sis ipie a siwiacaiaious 0s 675 «918 501 
6. Compensation of administrator for ordinary services—Under the Code (§ 1825), 
an administrator cannot be allowed, as compensation for his ordi- 
nary services, more than two-and-a-half per cent. on his receipts, and 
the same per cent. on his disbursements; and additional compensation 
can only be allowed for actual expenses and extraordinary services. 
Dba Roos one Sey khassdavardaweenaedscetaes 691 
7. Annual settlement, effect and validity of —The allowance of a credit on an 
annual settlement of an administrator’s accounts (Code, § 1823) is prima 
facie ev-Aence in his favor on final settlement; and if no other evidence 
is adduced by either party, in reference to the item, than the annual 
settlement, it is error to disallow the credit.................2ccceeee 691 


~ 


FRAUD. 

1. Jurisdiction of equity, in cases of fraud and mistake, where remedy at law is ade- 
quate and complete—Equity will not entertain jurisdiction of a bill, the 
sole ohject of which is to recover money alleged to have been paid 
through ignorance or mistake of fact on the part of the complainant, 
and through fraudulent pretenses on the part of the defendant, where 
the remedy at law is adequate and complete.—Russell v. Little....... 160 

2. Burthen of proving fraud—Where plaintiff and defendant both claim 
under purchases from the same person, by conveyances valid on their 
face, the party alleging fraud in the purchase of the other is bound to 
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FRAUD—contINvED. 
prove it ; but when one of the conveyances is impeached for fraud, the 
burthen of proof is changed, and the evidence of fraud must be over- 
come by counter evidence of bona fides.—Hair v. Little..............- 236 
3, What part performance avoids statute of frauds.—Possession by the vendee, 
with the consent of the vendor, under a parol contract for the sale of 
land, takes the case out of the statute of frauds; but mere possession, 
when it is not shown to be under the contract, is not sufficient—Dan- 
FORGE Vee NCB DO Tc. 5.5555 sinus loin ob o's Gia wiale vSS ODERG Shee Ree ee 274 
4, Burthen of proof as to character of possession—Where the bill alleges pos- 
session under the parol contract of sale, and the answer admits the 
possession, but alleges that it was acquired and held under a contract 
of rent, and denies the allegec contract of sale, the burthen of proof is 
on the complainant to prove the character of the possession.......... 274 
5. Amendment of record on allegation of fraud.—The general rule, 
which requires some matter of record, entry, or memorandum in the 
handwriting of the judge, to authorize an amendment of the record 
nune pro tunc, does not apply to cases in which the entry is impeached 
for fraud ; and though these cases generally arise collaterally, yet an 
entry relating to a grant of letters of administration may be amended 
on a direct application, of which the opposite party must have notice, 
setting forth the fraud specifically, and making the necessary proof.— 
MOTERSNIMANI Wis Bu OICL GR oho 253.515 55's gp. ove aiavelbaigieials Saisie Siena eine eters areen eeee 286 
Allegation of fraud must be specific.—If tbe motion simply states, as 
the ground for the amendment asked, that the record states a fact 
which was not proved, that as it stands it operates a fraud on the rights 
of the plaintiff in the motion, and that it is void in law, on account of 
fraud in a legal sense, the allegation is not sufficiently specific to 
authorize the introduction of parol evidence to prove that the fact 
TEENS WV OOH ALU ORG 55.2 55 cise pie acaots:n10 bois sin ote-n re (a ateeatal cle Siac Sietalprghelecs 286 
7. Laches in seeking rescission of contract on ground of fraud.—A 
party who seeks the rescission of a contract, on the ground of fraud, 
must move within a reasonable time after the discovery of the fraud. 
What is a reasonable time must depend on the circuristances of each 
particular case. Here, a rescission was refused, because the infant, 
after attaining his majority, and with knowledge of the fraud, accepted 
from his guardian a deed for the land, remained in possession more 
than seven years after the sale, aud more than five years after the dis- 
covery of the fraud, and showed no excuse for his delay.—Kern v. 
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GAMING. 
See CrimmvaL Law, 10. 


GARNISHMENT. 
See ATTACHMENT AND GARNISHMENT. 
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GIFTS. 
1. Construction of deed of gift——A father conveyed certain negroes and 
other personal property, by deed of gift, to his “ daughter Sarah, and 
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GIFTS—conTinvep. 
to her children, the natural heirs of her body, at her death”, “to have 
and to hold unto the said Sarah, her executors and administrators for- 
ever, as her and her children’s property”; and the deed reserved the 
use and possession of the property to the donor during his life: Held, 
that the deed created a life estate in the said Sarah, with a quasi con- 
tingent remainder to such of her children as might be living at her 
death.—Elmore v. Mustin ...................c0eeeee- Penen es eave 
2. Delivery as part of parol gift—wWhile aslivery is an indispensable 
constituent of a parel gift, it is not indispensable that it should be 
simultaneous with the words of conveyance.—Gillespie’s Adm’r v. 
Burleson ........ PERSIE ROSDE CR Ros Khon an aa ee beige ene nents wr cnes 
3. Admissibility of donor s declar ations. —The declarations of the donor, 
made previous to the consummation of the gift, but while it was under 
consideration and discussion by him, and in reference to and contem- 
plation of it, and explanatory of his intention, are competent evidence 
in a suit involving the title; his declarations at the time of delivery, 
and in explanation thereof, are also admissible as part of the res geste ; 
but his declarations after the consummation of the gift are inadmissible, 
either for the purpose of affecting the gift, or explaining his words or 
Ste Sy Loe oe) gn A 
4, Gift of money, facts held not sufficient to show.—% an action to re- 
cover money loaned, plaintiff proved that her grand-father, with whom 
she was then living, loaned the money to defendant, and took his note 
payable to her; that be stated, at the time, that the money was his, but 
that he intended it for plaintiff, at his death. if she remained with him 
until that time, aud pleased him: that she pete een married, and left 
her grand-father’s house; and that he subsequently went to defendant, 
gave him up the note, (which defendani then destroyed.) and took 
another note payable to himself: Hed, on demurrer to this evidence, 
that it showed no right of recovery in plaintiff—Shaw v. White....... 
5. Parol gift—Delivery and retention of possession.—Although an 
actual delivery is jndispensable to perfect a parol gift of a slave, yet it 
is not necessary that the actual possession should be afterwards re- 
tained by the donee : subsequent posse: ssion by the donor is not neces- 
sarily incompatible with the donee’s dominion over the property, nor 
is it conclusive evidence that ire was no delivery, or that the 
dominion did not pass to the donee.—Ivey’s Adm’r v. Owens and Wife. 
6. Donor’s subsequent — session sithined - —Although the donor's sub- 
sequent possession, when the donee is twenty-one ycars of age, is not 
necessarily explained by the single fact that his home is also the home 
of the donee; yet where the donee is the daughter of the donor, and 
lives with him as 2 member of his family, and the slave is too young to 
be a source of profit or active service, or to be permanently separated 
from a family of slaves belonging to the donor,—these facts, prima facie, 
are a sufficient explanation of the donor’s subsequent possession and 
control of the slave, although the donee is over twenty-one years of age. 
7. What constitutes delivery.—tIf a parent places the hand of a slave in 
the hand of his daughter, declaring at the time that he gives the slave 
to her, and this is done with the intention thereby to create and con- 
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summate a parol gift, the dominion over the slave passes to the donee, 
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HUSBAND AND WIFE. 
1. When wife, on desertion by husband, may prosecute or defend actions in 


his name.—Under section 2136 of the Code, which authorizes “the wife 
and mother,’ who has been deserted by her husband, to prosecute or 
defend, in his name, any action which he might have prosecuted of de- 


fended, it must appear that the wife is also a mother, and the husband’ 


a father ; and if the husband is a non-resident at the commencement of 
the suit, security for the costs must be given before the issue of the 
summons, as in other cases where the plaintiff is a non-resident. — Er 
Po OR cs 2 ee Sen Pee ee PAG Ce ee 


2. Wife's right to dispose by will of her separate estate.—Where there is 


i) 


an agreement between husband and wife, before marriage; that she 
shall have either the whole or a particular part of her. personal prop- 
erty to her separate use, she may dispose of it by will, without the 
consent of her husband.—Wells v. Bransford. ...............00200005 


. Ante-nuptial agreement established on secondary evidence.—In this case, 


the probate of the wife’s will being resisted by the husband, the execu- 
tion of an ante-nuptial agreement between them was established on the 
testimony of two witnesses, who had often seen and read it, in connec- 
tion with evidence of the husband’s subsequent declaration that he had 
burned it ; although there was evidence of the wife’s declarations, to 
several persons, that there never was any marriage contract between 
her and her husband ; and although the witnesses who testified to its 
existence could not recollect the lan guage of it, and did not agree as to 
GS POOINO MENTIN  cis15 cic o's owes wives ava via sec oe coed neti take een 


4, Wifés right of survivorship.—The husband’s marital rights do not 


or 


$ 


= 


attach, so as to defeat the wife’s right of survivorship, to property 
which is in the actual and rightful possession of another, and of which 
he cannot obtain possession during the coverture without becoming a 
trehpasser Hat Vi AVERY. oo 5 eS ai SARE OER ek 

Wife's right to slave purchased by husband, in his o oun name, with money 
belonging to her separate estate—If the husband purchase a slave in his 
own name, and take the bill of sale to himself, the legal title vests in 
him, although the purchase money was the proceeds of the sale of 
property in another State secured to the wife by ante-nuptial agree- 
ment theie executed; and though he may deliver the slave to. the wife, 
and recognize it as hers, yet she cannot interpose a claim at law, in her 
own name, when the slave is taken under attachment against the hus- 
bemi——Treme v7: Hepes... roi ees cules bdiew s hb ideees 
Mortgage by husband of wife's land.—If the husband, during coverture, 
and after issue born, execute a mortgage of his wife’s land, the deed 
conveys all his interest as husband and tenant by the curtesy initiate. 
Cs so ee TE TS, Oe 
Husband’s right to wife's chattels.—In this State, prior to the passage 
of the several statutes securing to married women their separate es- 
tates, if slaves were bequeathed to one person for life, with a vested 
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HUSBAND AND WIFE—contiven. 
remainder to a married woman and others as tenants in common, and, 
with the assent of the executor, went into the possession of the person. 
having the life estate, the interest of the wife vested in the husband, no 
adverse possession being shown, and he became tenant in common with 
the remainder-men.—Walker v. Fenner.................0.0cc0ceeees 3 

8. Reduction to possession by husband.—W here slaves are bequeathed to a 
married woman, by words which do not create a separate estate in her, 
and are delivered to her by the executor, as her separate property, with 
the consent of her husband, who thenceforward until his death recog- 
nizes and treats them as belonging to his wife, and asserts no claim in 
‘himself,—this is not a reduction to possession as husband, and his 
marital rights do not attach—Machem v. Machem.................. 3 

9. Mistake no excuse for failure to reduce to possession.—If the husband 
fail to reduce to possession during the coverture slaves bequeathed to 
his wife, because he erroneously supposed that the will created a sepa- 
rate estate in her, his mistake does not avoid the effect of the failure, 


92 


and his marital rights do not attach..................cceeeeeceeeees 3 


10. Agreement to make settlement.—Where the husband agrees to settle 
property on his wife, the law implies that it was intended for her sole 


67 


74 


74 


and separate use.—Andrews v. Andrews................eeceacceece 432 


11. When equity will sustain and enforce post-nuptial voluntary set- 
tlement in favor of wife —Equity. will sustain a post-nuptial voluntary 
settlement in favor of the wife, when executed, and will specifically 
enforce, as against any other person than the party himself, an agree- 
ment to make such a settlement ; but it will not specifically execute 
such an agreement against the party himself, because, until executed, 


Se I Sa es ih Lh hag uaa va pa eeeeslcaus s 432 


12. Removal of husbund as trustee —Where the wife files a bill against 
her husband to compel the specific execution.of aa agreement to make 
a settlement on her, and does not allege that she is separated from him 
on account of his improper conduct, or that he intends to remove from 
the State without her, or that she has reasons to apprehend a denial of 
her right to the property settled on her by the court, or that his habits 
are such as render him incapable of or unfit for the discreet and proper 
management of the estate, the court will not appoint another trustee 


in his stead, nor forbid his interference with the property............ 432 


13. Statute of distribution (Code, § 1990), as to separate estates of married 
women dying intestate, construed.—The provisions of the Code ($§ 1990, 
1997), regulating the distribution of the separate estate of a married 
woman dying intestate, do not apply to separate estates created by 
deed before the Ist March, 1848, although the marriage took place 
after that day ; and the husband, in such case, takes nothing under the 
I WII iss cic e ces Seee bie cesswescosssccsvens 4 

14. What will create charge upon wife’s separate estate—If an adult 
married woman, having a separate estate secured to her by ante-nup- 
tial contract, without any restriction upon her power to charge or 
dispose of it, authorize her husband, as her acting trustee, with the in- 
tention thereby to charge her separate estate, to execute a note toa 
third person, for the amount expended by him, without obligation, but 
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HUSBAND AND WIFE—continvgp. 
at the request of her brother-in-law who afterwards became her hus- 
band, in maintaining and educating her while a poor orphan child ; 
and her husband accordingly executes the note, signing his name, with 
the addition of the words “ acting trustee”; and the note is then at- 
cepted by the payee, as a charge upon her separate estate,—a court of 
equity will enforce it as such.—Baker v. Gregory and Wife........... 544 
15. Such charge transferrable.—A promissory note, which was executed 
under such circumstances as to constitute it a charge upon the separate 
estate of a married woman, may be enforced in equity by a transferree 
or endorsee against her estate..............cceeec ees ecccceweces .. 544 
16. Contract of wife haviny separate estate, effect of —Although the wife’s prom- 
issory note, even when she has a separate estate, creates no personal 
liability on her; yet, if there is no restriction on her pewer to charge 
or dispose of it, she may charge her estate with the payment of her 
husband’s debt, by any promise or contract which, if she were sole and 
unmarried, would bind her personally............0.... cc senceeeeees 544 
17. Admissibility of wife’s declarations of title—Where slaves are in 
the possession of husband and wife, the wife’s assertions of title, when 
made in the presence of her husband, and acquiesced in by him, are 
competent evidence against his administrator, in a suit brought by the 
latter against her vendee,; but her assertions of title, when not made 
in the presence of her husband, nor communicated to him, are not com- 
petent evidence for her vendee, unless made while she had possession 
of the slaves, and explanatory of her possession.—Gillespie’s Adm’r v. 
PEt Stet PCE E EEE eee ee Per eT eee eT ee 552 
18. Separate estate may be created by parol._—A parent may, by a parol 
gift of slaves to his married daughter, create in her a separate estate, 
and exclude her husband’s marital rights............. .....ceeeeeees 552 
19, What words are insufficient to create separate estate—A stipula- 
tion, in a gift of slaves to a married woman, that they shall not be lia- 
ble to her husband’s debts, is not, of itself, sufficient to exclude his 
marital rights and create a separate estate in her................50- 552 
20. What does not constitute reduction to possession by husband.— 
Where slaves are given by parol to a married woman, who thencefor- 
ward, during her husband’s life, uniformly asserts title and possession 
in herself, to her sole and separate use, to which assertions of title her 
husband uniformly assents,—this is no reduction to possession as hus- 
band; but, as between his administrator and a purchaser from his 
widow after his death, his marital rights never attached......... oe. 552 
21. Husband’s declarations in disparagement of title—The declara- 
tions of the husband, while in possession of slaves, to the effect that 
they are the separate property of his wife, are competent evidence 
against his administrator, in a suit brought by him against a pur- 
chaser from the wife after the death of the husband.......... evectcce COR 
22. Wife's separate estate may be charged by verbal or implied promise. 
If a married woman, owning a steam saw-mill as part of her separate 
estate, hires slaves to work in and about it, her separate estate may be 
subjected in equity to the payment of the hire, although no note was 
given for it; and if the slaves run away during the term of hiring, and 
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HUSBAND AND WIFE—conTINvep. 
are committed to jail as runaways, and she knowingly permits them to 
remain in jail until after the expiration of the term, the owner is enti- 
tled to reimbursement out of her separate estate, for the amount of jail fees 
necessarily paid by him, after the expiration of the term, in order to 
regain the possession of the slaves—Walker and Wife v. Smith....... 569 
23. Husband incompetent witness for wife—The rule which renders husband 
and wife, unless in a few excepted cases, incompetent to testify for or 
against each other, has its foundation not only in the identity of their 
legal rights, but in a wise public policy; and there is nothing in any 
of the statutes of this State, securing to married women their separate 
estates, which requires that an exception should be made of cases in 
which the husband is called upon to testify to his acts in the capacity 
of trustee for his wife—Wilson v. Sheppard... ............0.-.eeeee 623 
24. Wife's right to property purchased by husband with her separate funds.—If the 
husband purchases property with money belonging to his wife’s separate 
estate, other than the income or profits thereof, and takes the title in 
his own name, the law will compel him. at the instance of his wife, to 
convey the property to her; and therefore, if he voluntarily conveys ‘it 
to her, though for the purpose of preventing his creditors from taking 
it in payment of his debts, his conveyance will be sustained........... 623 
See Divorce. 


INFANTS. 

1. How non-resident infant defendanis may be made parties —Non-resident infant 
defendants, whose father is dead, and whose mother is a non-resident, 
may be made parties to a bill by publication, and sending a copy of the 
order to their mother, with whom they live, at her known place of res- 
idence ; but sending a copy of the order to Elizabeth Lewis, ‘‘as the moth- 
er of said infants,’’ when their mother’s name is shown by the record 
to be Mary A. Lewis, is not a compliance with the rule.—Clark v. Gil- 


2. Decree reversed for error prejudicial to infant defendants—When non-resident 
infant defendants are not properly brought in as parties, the decree 
will be reversed by the appellate court, and the cause remanded, although 
the error escaped the notice of the solicitors and chancellor in the court 
below, and was not specially assigned as error.................2000 265 

3. What consideration will support promise to pay by infant after becoming of age. 

If astranger, without obligation, expends his own funds in maintaining 
and educating an orphan child, who meanwhile becomes entitled toa 
large estate, out of which no allowance for her maintenance or éduca- 
tion is applied for or made, this is a sufficient consideration to support 
an express promise on her part, after coming of age, to repay him the 
amount so expended; and if such expenditure is made at the request of 
her brother-in-law, who thereby becomes liable for its amount, this lia- 
bility on his part is a sufficient consideration to support an express prom- 
ise ou her part, after coming of age, to indemnify him against any loss 
he might thereby sustain.—Baker v. Gregory and Wife............... 544 


INSANITY. 
See Drvorce, 10, 11, 12. 
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INSURANCE. 

1. Construction of policy.—A provision in a policy, that “property held in - 
trust, or on commission, must’ be insured as such, otherwise the policy 
will not cover it,” includes everything in which the insured has only a 
qualified interest, with the possession, while the ownership is in a third 
person.—Turner v. Stetts, Allen & Gill............ 0.0... cece eee 420 


JOINT TENANTS. 


1. Waiver of right of survivorship.—Where an administrator and the surviving 
sister of his intestate, aS tenants in common, join in a bill for the recoy- 
ery of slaves bequeathed by the maternal grandfather of the sisters to 
their mother and her children, and sold under execution against. their 
father, the surviving sister thereby waives her right of survivorship, if 
any she had; and the defendant cannot raise the objection, that the will 
created a joint tenancy, and that therefore there was a misjoinder of 
NE Fe UE nisin s nice vnc ss sessonsnsanaawrnes 267 


JUDGMENTS AND DECREES. 


1. Validity of foreign decree of divorce rendered on publication.—The genera] prin- 
ciple, that judgments and decrees, when set up in a different State from 
that in which they were rendered, may be avoided, when the court had no 
jurisdiction of the defendant’s person and there was no appearance, 
does not apply to decrees of divorce rendered on publication against 
non-resident defendants, the validity of which depends on the statutes 
of the State in which they were rendered, and results necessarily from 
the existence of the jurisdiction—Thompson v. The State,........... 12 
What would render void foreign decree of divorce.—A decree of divorce 
obtained in Arkansas, by a person domiciled in Alabama, would be 
void, and would constitute no defence to a prosecution in Alabama for 
polygamy, if the decree was procured by fraud, or if the defendant did 
not go to Arkansas animo manendi, or if he went thither merely for the 
purpose of obtaining a divorce, and with the intention of remaining no 
longer than was necessary to accomplish that purpose............... 12 
Amendment of judgment nunc pro tunc.—A recital in a judgment nune 
pro tune, that sufficient matter to authorize its rendition was disclosed 
to the court “by sufficient, competent, and satisfactory evidence,” will 
sustain the judgment, if the parties appear to the motion, and do not 
show, either by bill of exceptions or in some other appropriate man- 
ner, that the recital is untrue ——Price & Simpson v. Gillespie......... 279 
4, Amendment of record on allegation of fraud.—The general rule, which 
requires some matter of record, entry, or memorandum in the hand- 
writing of the judge, to authorize an amendment of the record nune pro 
tunc, does not apply to cases in which the entry is impeached for fraud; 
and though these cases generally arise collaterally, yet an entry rela- 
ting to a grant of letters of administration may be amended on a direct 
application, of which the opposite party must have notice, setting forth 
the fraud specifically, and making the necessary proof.—Dunham v, Rob- 


ad 


oe 


5. Allegation of fraud must be specific.—If the motion simply states, as the 
ground for the amendment asked, that the record states a fact which 
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JUDGMENTS AND DECREES—continvep. 
was not proved, that as it stands it operates a fraud on the rights of 
the plaintiff in the motion, and that it is void in law, on account of 
fraud in a legal sense, the allegation is not sufficiently specific to au- 
thorize the introduction of parol evidence to prove that the. fact re- 
I sk cuexncaeesiwh lahat. Dadees vs cteehdacwtun 
6. Lien of judgments on land.—The provision of the Code ($ 2456), which 
makes a judgment a lien on the real estate of the debtor only from the 
time of the delivery of an execution to the sheriff, applies to judgments 
rendered before its adoption.—Daily v. Burke... . . i is eda Gisisaten oa ais 
7. Judgment not “proceeding”, under 12th section of Code.—The term “pro- 
ceeding”, as used in the 12th section of the Code, which declares that 
“no action, or proceeding”, commenced before its adoption, shall be af- 
fected by any of its provisions, does not include a judgment, which is 
an entire act,—an act which cannot, in any proper sense, be said to be 
“opmmmenged” Deters & certain Gay. .... 2a. noes csc nscscscccscccries 
. Decree of divorce, effect of. —A decree of divorce, a vinculo, in favor of 
the wife, defeats and determines all the rights and interest of her hus- 
band in and to her lands, and of others claiming under a mortgage ex- 
ecuted by him, and restores her rights precisely as her husband’s death 
would have restored them.—Boykin v. Rain......................00. 
. Judgment on petition for rehearing in action at law.—If the trial of the peti- 
tion results adversely to the petitioner, he cannot have a re-hearing of 
the original cause ; but if the trial results in his favor, the proper judg- 
ment is, that the judgment rendered in the original action be vacated, 
that the execution issued under it be quashed, that a re-hearing be 
granted in the original action, that the petitioner be let in to make his 
defense in that action, and that he recover of the plaintiffin that judg- 
ment the costs which have accrued on the petition for re-hearing— 
Pratt & McKenzie v. Keils & Sylvester................ 2c. ce eseeees 
10. Judgment against garnishee corrected and afirmed—Where the affidavit for 
the garnishment is made by the real owner of the judgment of which 
satisfaction is sought, and judgment is rendered in his name against the 
garnishee, while the affidavit and garnishment correctly describe the 
original judgment, the judgment will be corrected in the appellate court, 
at the costs of the appellant, and rendered in the name of the plaintiff 
in the original judgment.—Jackson v. Shipman...................... 
11. Decree of foreclosure, conclusiveness and effect of —The ‘effect of a decree of 
foreclosure under a mortgage is not so extensive as that of a decree in 
a proceeding in rem: it does not prejudice the rights of those who ought 
to be, but are not parties. If the mortgagor dies before the rendition 
of the decree, and the suit is thereupon revived against his adminis- 
trator and sole devisee, and not against his heirs, the decree of fore- 
closure, and the complainant’s purchase of the premises at the master’s 
sale, are both void, as against the heirs of the mortgagor, if they set 
aside the probate of their ancestor’s will, by bill in chancery, within 
the time allowed by the statute——Hunt and Frowner v. Acre and John- 


12. Decree in chancery annulling probate of will, conclusiveness and effect of —A 
bill in chancery to set aside and annul the probate ofa will is in the 
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JUDGMENTS AND DECREES—continvep. 
nature of a proceeding in rem, to which any person having an interest 
may make himself a party ; and the decree, annulling the probate, is 
final and conclusive, as to the validity of the will, in all courts and upon 
all persons, until set aside or reversed in some direct proceeding...... 580 
13. Annual settlement, effect and validity of —The allowance of a credit on an 
annual settlement of an administrator’s accounts (Code, § 1823) is prima 
facie evidence in his favor on final settlement ; and if uo other evidence 
is adduced by either party, in reference to the item, than the annual 
settlement, it is error to disallow the credit——Newberry v. Newberry. 691 
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JURISDICTION. 


1. Jurwsdiction of courts of husband’s domicile to grant divorce. —The husband has 
aright to emigrate and acquire a new domicile, and thereby acquires, 
as a consequence, the right of having his matrimonial status controlled 
by the laws and judicial tribunals of the country of his new domicile, 
although his wife remains in the State which he left—Thompson v. The 
UJ SOOO CORO a OUD DEO ee OC OM UIC OME ROC rae ee 12 
2. When recitals in decree may be looked to—Although recitals in the decrees 
of courts of limited jurisdiction cannot give jurisdiction; yet, where the 
jurisdiction otherwise appears, the decree may be looked to for the pur- 
pose of ascertaining whether the action of the court, in ordering a sale 
of lands, was predicated upon the two petitions separately shown in the 
record, or whether, as might have been done, one was regarded as 
amendatory of the other, and the two coasidered as but one applica- 
tion.—Doe d. Saltonstall and Wife v. Riley and Dawson.............. 164 
See Cuancery, 3, 5, 7, 15, 16, 17, 18. 
Circuit Court, 1. 
PropaTe Court, 1, 2, 4. 
Supreme Court, 1. : 


JURORS. 
1. Challenge of juror for cause on account of fixed opinion against capital or peni- 
tentiary punishment——On the trial of a person under an indictment for 
an offence which may be punished capitally or by confinement in the 
penitentiary, it isa good challenge for cause by the State that a juror 
has a fixed opinion against capital or penitentiary punishments.—Stalls 
NE ee en eT ee on rs Cet at Te om 25 
2. Right to challenge for this cause may be lost, and, when lost, cannot be revived —If 
the juror is accepted by the State, and afterwards by the prisoner, the 
Stat»’s right of challenge for this cause is lost, and cannot be again re- 
vived by any act of either the solicitor or the court, against the objec- 
tion of the prisoner, although the existence of the cause of challenge 
was unknown to the solicitor and court when the juror was accepted by 
Pere Eee rere Perey ere bb Rates webeaaln 25 
. Setting aside juror for cause of challenge, after acceptance, reversible error —If 
the court improperly set aside a juror for a cause of challenge on the 
part of the State which has been lost by previously accepting him, and 
the prisoner excepts to its decision, the error entitles him to a reversal 
of the judgment of conviction.............. sees eee ceeeeetes osteees (86 
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LACHES. 

1. Laches in seeking rescission of contract fatal to relief —A party who seeks the 
rescission of a contract, on the ground of fraud, must move within a 
reasonable time after the discovery of the fraud. What isa reasonable 
time must depend on the circumstances of each particular case. Here, 
a rescission was refused, because the infant, after attaining his majority, 
and with knowledge of the fraud, accepted from his guardian a deed for 
the land, remained in possession more than seven years after the sale, 
and more than five years after the discovery of the fraud. and showed 
no excuse for his delay.—Kern v. Burnham......................... 

2. Same:.—A bill for the reseission of a contract of purchase of land, 
on the ground of the vendor's false representations, was filed thirteen 
or fourteen years after the discovery of the fraud, and, although it al- 
leged that the complainant abandoned the land on the discovery of the 
fraud, showed no act on his part which would have precluded him from 
enforcing the specific execution of the contract, if a favorable fluctua- 
tion in the price of the land had made it his interest to do so; and the 
laches was held fatal to the relief, on demurrer for want of equity.— 
OIF SEMIS Sales ise pis we sists ohn Raila oR eh be Sei BS da eee cles 

3. Same.—The lapse of twenty-two years after the discovery of the alleged 
insanity, before filing bill to avoid marriage on that ground, is a bar to 
the relief sought.—Rawdon v. Rawdon....................00000005. 


LANDLORD AND TENANT. 

1. Lease by tenant at will, validity of —The general doctrine, that the 
making of a lease by a tenant at will terminates his tenancy, and con- 
verts him into a disseissor, must be understood with this qualification, 
that it has that effect only ai the election of the landlord, and that the 
tenant cannot avail himself of it to avoid the payment of the rent.— 
NIN UN ee oii icin io ls aise siese cicivis Siowus awe sinein «Wise boas ohio S oes 
Tenancy at will, how determined.—To determine a tenancy ai will, 
by the landlord’s entering upon the land, and there by words declaring 
it an end, it is necessary that the tenant should have notice of such 
Estoppal against tenant from denying landlord’s title—Where the tenant has 
enjoyed the undisturbed possession of the land during the period of the 
lease, he is estopped, in any proceeding for the recovery of rent, from 
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LEGACIES. 
See WILLs, 


LIEN. 


See Executions, 2. 
JUDGMENTS aND DECREES, 6. 


LIMITATIONS, STATUTES OF. 

1. Summary proceeding against steamboat for violation of registra- 
tion act.—The provision contained in the second section of the act of 
1854, “to provide for the registration of the names of steamboat 
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LIMITATIONS, STATUTES OF—conrinvrn. 
owners”, which gives a remedy against the boat by admiralty process, 
‘sin the same manner as is provided by the laws of this State for the 
recovery for work and materials furnished steamboats,” refers only to 
the form and mode of conducting the proceeding, but does not limit 
the suit to thirty days after the accrual of the cause of action. The 
limitation of the suit is one year, as prescribed by section 2481 of the 
Code.—Commissioners of Pilotage v. Steamboats Cuba, Swan, and 
PE Gikas Kus in en vee boa Sone adeuntekeeag ees leas 

2. Exceptions to statute prescribed by Code.—A suit commenced within 
one year from the time the Code went into operation, on a cause of 
action subsisting at the time of its adoption, is expressly exempted 
(Code, § 2502 ; Pamphlet Acts 1853-4, p. 71) from the influence of its 
provisions as to the limitations of actions.—Bettis v. Saint........... 

3. When administrator is bound to plead statule—An administrator is not 

bound to plead the statute of limitations, when he has personal assets 

sufficient to pay the debts; buta differentrule prevails, where a resort to 

the realty is necessary to raise a fund for that purpose.—Pollard v. 

I No 5b kao se eel haweins otndaKedoescan renew eeeeas 

How applied in equity.—The statute of limitations applicable to ac- 

tions at law is not binding on the chancery court, in cases of exclu- 

sively equitable cognizance; but that court, besides refusing to 
interfere where there has been gross laches, or a long or unreasonable 
acquiescence in the assertion of adverse claims, often adopts, in cases 
to which the statute of limitations does not strictly apply, a period 
within which its aid must be sought, similar to that prescribed in analo- 
gous cases at law.—Askew v. Hooper............ccccceccececcccecs 

Assumpsit.—Where a party has the the right to bring either trover 

for the conversion of his slave, or assumpsit for the proceeds of sale, 

and elects to proceed in the latter action, the statute of limitations 
begins to run from the time that cause of action accrued, and the fact 
that the other remedy is barred does not defeat the action.—Ivey’s 

Ie Ss I a a kn ooh sine k gna een eepeesencngerencaeeans 

6. Limitation of appeal.—On motion to dismiss the appeal in this case, 
because it was not taken within six months after the rendition of the 
decree, (Code, §§ 1888, 2039,) the court said, that the question was one 
of difficulty and importance, and declined to consider it, because its 
decision could not affect the result of the case.—Williams and Wife v. 
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7. Same.—A valid appeal cannot be taken, without giving bond, or secu- 


rity for costs, within the period prescribed by the statute of limitations 
governing appeals; when application is made for an appeal within the 
prescribed period, but no bond, or security for costs, is given until 
after its expiration, the appeal will be dismissed on motion.—Mays vy. 


OMIM og eeratere wale Sess ON Oe Sele wa ee bus Soleials Medion Hats side aeietee erates 
8. Promise made on Sunday does not avoid statute of limitations.—A 


subsequent promise to pay a debt, whether express or implied, if made 
on Sunday, does not take the case out of the statute of limitations — 
TIES alec see el TRIS 
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LOTTERIES. 
See Crmmnat Law, 22, 23, 24. 


MANDAMUS. 

1. Does not lic, in criminal case, on refusal of change of venue——The 
granting of an application for a change of venue ina criminal case 
(Code, §§ 3608, 3609) is discretionary with the court to which the 
application is made, and its refusal is not revisable in the appellate 
court by mandamus or otherwise. (Rice, C. J., dissenting.,—Ex parte 
WI oie Stine sak bw sive Gio Spices wcdoidra Bia aso /o/a\] icles wig leis ie oie, tisor oe sing 28 

2. Lies to compel dismissal of suit brought by non-resident without 
giving security for costs.—If a suit is brought by a non-resident with- 
out first giving security for the costs, and the court overrules the 
defendant’s motion to dismiss it for taat reason, a mandamus will be 
awarded by the appellate court to compel the dismissal, when no final 
judgment has been rendered in the cause.—Ex parte Cole........... 50 


MARRIAGE. 
See Divorce. 


MISTAKE. 
See Cuancery, 3. 
Error, 6. 
HcssBanpD AND WIFE, 9. 


MORTGAGES AND CONDITIONAL SALES. 


1. Existing debt necessary to constitute morigage—A conveyance 
made in satisfaction of a precedent debt, although it may contain a 
redemption clause, cannot take effect as a mortgage, since a mortgage 
is impossible where no debt exists—West and Wife v. Hendrix....... 226 

2. Agreement to re-sell does not make absolute deed mortgage——When a deed is 
made for a consideration paid at the time,—whether the payment is 
made in cash, or by the surrender and satisfaction of a precedent debt, 
—an agreement on the part of the vendee to allow the vendor to pur- 
chase at a future day, for the same or for an advanced price, does not 
convert the transaction into a mortgage........... cee eee eee ees 226 

3. Concurrent intention necessary to constitute mortgage-—To convert a convey- 
ance, absolute in its terms, into a mortgage, the intention and under- 
standing of both parties to that effect must concur; the fact that the 
party who executed the conveyance intended and considered it asa 
mortgage, is not sufficient to make it a mortgage.................,. 226 

4, Inadequacy of price insuficient—Inadequacy of price or consideration, of 
itself, is not sufficient to convert an absolute conveyance into a secu- 
SE ee SO TR NTORE OF BHOET,, 2. 5. nn os ccc ciccccesecccccocvccce 226 

5, Absolute deed, with bond conditioned to reconvey, held conditional sale, and not 
mortgage.—Where S. executed to H. an absolute conveyance for a tract 
of land, reciting therein a money consideration in hand paid, and took 
from him a receipt in full of an account held by him against W. for the 
game amount; and H. at the same time executed to S. a penal bond, 
which recited the sale, and was conditioned that he should “re-convey”’ 
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MORTGAGES AND CONDITIONAL SALES—continveED. 
the land on the payment, by a specified day, of asum of money equal 
to the amount of the expressed consideration with interest: Held, that 
the transaction, as evidenced by the deed and bond, was not a mort- 
gage, but a sale with an agreement to re-sell on the payment by the 
specified day of the stipulated amount ; and that the contemporaneous 
declaration of H., as proved by the subscribing witnets, that the 
transaction was intended as a security for his debt against W., and his 
subsequent declarations that the debt was still subsisting, together with 
the facts that the land was worth nearly three times as much as the 
amount expressed as the consideration, and that S. retained the posses- 
sion of it without any agreement to pay rent, were not. sufficient to 
GOHVERE 20 INGO QiMOLU BORO «5:0. 5:5:0.e 0s sinc.ein's 'cbien sis <isieicie Oisig oWRie cb are 226 

6. Mortgage by husband of wife’s land.—If the husband, during cover- 
ture, and after issue born, execute a mortgage of his wife’s land, the 
deed conveys all his interest as husband and tenant by the curtesy 
I I Ve I ow oon oc ices ciccccnsctccatecedeeceespes 332 

7. Decree of foreclosure, conclusiveness and effect of —The effect of a decree of 
foreclosure under a mortgage is not so extensive as that of a decree in 
a proceeding in rem: it does not prejudice the rights of those who ought 
to be, but are not parties. If the mortgagor dies‘before the rendition 
of the decree, and the suit is thereupon revived against his adminis- 
trator and sole devisee, and not against his heirs, the decree of fore- 
closure, and the complainant’s purchase of the premises at the master’s 
sale, are both void, as against the heirs of the mortgagor, if they set 
aside the probate of their ancestor’s will, by bill in chancery, within 
the time allowed by the statute—Hunt and Frowner vy. Acre and John- 





8. Proper parties to bill of revivor in foreclosure suit.—In a suit for the 
foreclosure of a mortgage, if the mortgagor dies before the rendition 
of the final decree, and his willis admitted to probate by the court 
having jurisdiction, his heirs-at-law, as well as his personal representa- 
tives and devisees, are proper parties to the bill of revivor, and the 
complainant proceeds without them at his peril, since they have the 
statutory right to impeach the probate of the will, by bill in chancery, 
ab ear Uipine WITRIR BVO FOOTE... oo. sce vgs cccsarcacccndesemosad bin 580 

9. Usury a defense to suit for foreclosure of mortgage.—Usury in the 
transaction in which the mortgage had its origin, may be set up as a 
defense, pro tanto, to a bill for foreclosure ; and its effect, if established, 
is to discharge the party fromthe payment of any interest whatever on 


Se Eton Meet ibipetinl gtr tt 580 


NON-CLAIM, STATUTE OF. 

1. Construction of statute imposing costs on successful plaintiff, in action against executor 
or administrator, for failure to prove presentation of claim.—Under the statute 
(Code, § 1887) which imposes the costs on a successful plaintiff, in an 
action against an executor or administrator, commenced after the death 
of the testator or intestate, for a failure to prove a presentation of his 
demand, if the defendant intends to raise the question of presentation, 
he must present it on the record by plea or suggestion, so that the 
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NON-CLAIM, STATUTE OF—contrvep. 
plaintiff may have an opportunity of proving the presentation, and the 
issue must be tried by the jury; but, ifno such plea or suggestion is 
made, and the plaintiff has a general verdict on the issues joined, he is 
entitled to full costs —Wallace v. Nelson................2.eeeeeeeee 282 
2. What constitutes a bar under statute of non-claim prescribed by Code-—A bar to 
a claim against an estate cannot be made out, under the statute of non- 
claim prescribed by the Code (§ 1883), by uniting the time which elapsed 
before the Code went into effect, with the time which elapsed after that 
I ss bass ccd hak bens ban toe teh eenene eaane 451 
What constitutes a bar under statute of 1850,—Under the act of 1850, (Pam- 
phlet Acts 1849-50, p. 68,) a claim against an estate was barred, by the 
failure to present it to the personal representative, or to file it in the 
office of the probate judge, not within eighteen months from the grant 
of letters testamentary or of administration, but withineighteen months. 
after the publication of notice by the executor or administrator....... 451 
4, What is sufficient presentation af claim.—At a meeting between the admin- 
istrator and several of the distributees of an estate, two of whom claimed 
to hold debt3 against the deceased, the account in reference to the trans- 
action out of which the claims arose was stated in writing, with the as- 
sistance of the administrator, who then asked one of them, “if that item 
was all he claimed”; to which the latter replied, “that it was all they 
claimed”: Held, that this was asufficient presentation to avoid the stat- 
ute of non-claim.—Pollard v. Scears’ Adm’r..............0eeeeeeees 484 


vo 


NONSUIT. 
See Bu, oF Exceptions, 4. 


PARTITION FENCES 

1, Right to repair partition fence——Where there is a partition fence between 
two adjacent land proprietors, or a fence which, although built entirely 
on the land of one, is recognized by both as a partition fence, each one 
has a right to enter on the land of the other for the purpose of repair- 
ns scan kana ba Kkth CpesKevensce teas s+ bees esa 385 

2, Right to repair gives no right to destroy.—If a gate, erected on the land of 
one proprietor, is also recognized as a part of the partition fence be- 
tween him and the adjacent proprietor, the right to repair it as a fence 
does not authorize its destruction as a gate; and an entry for the latter 
purpose is not protected by the statute................... cece ee eee 385: 


PARTNERSHIP. 

1. What constitutes partner quoad third persons—On the formation of a part- 
nership for the purpose of speculating in Indian lands, certain rules 
and regulations were adopted, at a meeting of the company, by which 
the number of shares was fixed, and his interest assigned to each part- 
ner; and by which it was required, that a specified sum should be paid 
on each share,—that relinquishments should be executed to the compa- 
ny, of all interests in any of the lands embraced in their contract; that 
any service should be performed for the company, in furtherance of its 
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PARTNBRSHIP—conTInvep. 
business, when called upon by a resolution of the company; and that 
a failure to comply with any of their requisitions, or any violation of 
good faith to the interest of the company, should forfeit to the company 
the interest of the person so offending: Held, that a person to whom an 
interest in the company was assigned at this meeting, and who assented 
within a reasonable time afterwards to take it, was liable as a partner, 
at least guoad third persons who afterwards dealt with the company, 
although he was not present at the meeting, did not pay the installment 
on the share assigned to him, did not execute the relinquishments, and 
did not perform any of the services required by the rules and regula- 
tons. —Grady Vv. Robinson. < ... .. oon sce ss slecasies cand nypneicionisetie 289 
2. Relinquishment by partner, without notice, no discharge of liability to third persons. 
A relinquishment by one ostensible partner to another, of all his inter- 
est in the partnership, does not discharge him from liability as a partner 
to third persons who afterwards deal with the company without notice 
ee I oa ia 5: nines so nds ss sects vase ones epmmegbas 
3. Partner’s authority to bind firm by sealed instrument.—A sealed instrument, 
executed by one partner in the name of the firm, under a prior verbal 
authority, or subsequently verbally ratified, is binding on the firm.... 289 
4. Allowance to surviving partner for expenses in settling business of partnership.— 
Where the business of a trading partnership is continued for a consid- 
erable length of time after the death of one of the partners, whose per- 
sonal representative, in seeking a settlement of the partnership accounts 
in equity, elects to have a report,and decree of the profits which accrued 
during that time, the surviving partner is entitled, at least, to an allow- 
ance and deduction for “tavern bills and other expenses incurred in the 
adjustment and settling up” of the affairs of the pennies 
TO Ne Fs is iis Fist ohtg a js eadeccnincsess ee epatenenaae 530 
5. Jurisdiction of equity to enforce payment of partnership debt out of estate of deceased 
partner —A court of equity had original jurisdiction to enforce the pay- 
ment ofa partnership debt out of the estate of a deceased partner, and that 
jurisdiction is not taken away by any provision of the Code of Alabama. 
Waldron, Isley & Co. v. Simmons................. 0c see ee eee ones 629 
6. Section 2142 of Code, in reference to suits against partners, construed,—Section 
2142 of the Code, which provides that one partner, or his legal repre- 
sentatives, “‘may be sued for the obligation of all,” provides a plain and 
adequate remedy at law to enforce the payment of a partnership debt 
out of the estate of a deceased partner, but does not take away the orig- 
inal jurisdiction of equity in such cases... . 2.00... 6. cece eee eens 629 


PHYSICIANS. 

1. Diploma of physician, when admissible evidence.—In an action on an open ac- 
count for services rendered as a physician, a diploma from a medical col- 
lege would be admissible evidence, if the services were rendered since the 
passage of the act of 1854, (Pamphlet Acts 1853-4, p. 48,) “to allow all 
regular graduates of any medical college in the United States to practice 
medicine”; but, since that act cannot retro-act so as to authorize a recov- 
ery for medical services rendered before its passage, and since the Code 
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PHYSICIANS—continvep. 


(§ 977) prohibits a recovery for services rendered by a physician who 
has not obtained a license from one of the medical boards of this State, 
a diploma would confer no authority to practice medicine before the 
passage of the act of 1854, and would therefore not be competent evi- 
dence to sustain an action for such services—Richardson v. Dorman’s 
EES a Sn cnk ahah bt eh Aba Ees oo kes abs as ssn eaeas Soest 
2. Entries on physician’s books evidence of what facts—The original entries in 
the books of a physician, which are declared by the Code (§ 2298) to be 
“evidence for him, in actions for the recovery of his medica! services, 
that the service was rendered”, are evidence of the items of his account 
for medicines administered and furnished to his patients in the course 
of his practice ; but the value of the medicines, as well as of the active 
services rendered, must be otherwise proved...................+000% 


PLEADING AND PRACTICE AT LAW. 


1. Power of court over proceedings in fieri—Where the trial and con- 
viction occur at the term at which the indictment was found, the court 
may, at any time during that term, as well after as before conviction, 
cause the clerk to endorse the indictment “ filed’’, to date the endorse- 
ment according to the fact, and sign it; and may also cause an entry 
to be made on the minutes, that the tnilletabenit was returned into court 
by the grand jury, with the day ‘on which it was so returned. Over 
such matters the court has control during the term, and may alter, 
amend, or set them aside, as justice may require.—Franklin v. The 
thu cepattcel Mhbds taue ip ce ctesVikao ns 04 sad sbGdebR bess 

2. Right to open and conclude argument.—The defendant in the judg- 
ment, who applies for the supersedeas, is the plaintiff in the proceedings 
subsequently had on his petition, and is therefore entitled to open and 
conclude the argument.—Pearsall v. McCartney.................0008 
3. Construction of statute imposing costs on successful plaintiff, in ac- 
tion against executor or administrator, for failure to prove presenta- 
tion of claim.—Under the statute (Code, § 1887) which imposes the 
costs on a successful plaintiff, in an action against an executor or ad- 
ministrator, commenced after the death of the testator or intestate, for 
a failure to prove a presentation of his demand, if the defendant in- 
tends to raise the question of presentation, he must present it on the 
record by plea or suggestion, so that the plaintiff may have an oppor- 
tunity of proving the presentation, and the issue must be tried by the 
jury; but, if no such plea or suggestion is made, and the plaintiff has a 
general verdict on the issues joined, he is entitled to full costs—Wal- 
EE Oe Re ee he eee eee ee ee 
4. Waiver of irregularities by failing to object.—If a writ be sued 
out against two administrators, and the suit discontinued in the 
declaration as to one, on whom process was not served, on the 
ground of non-residence, the-other defendant, if he appear and defend 
without objection, cannot avail himself of the irregularity (if any) on 
UO We CI a gis no vis orn b 00% ace senee ives 4pass 

5. Misjoinder of plaintiffs fatal—tIn detinue for a slave, by several re- 
mainder-men, tenants in common, after termination of precedent life 


110 
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PLEADING AND PRACTICE AT LAW—continvep. 
estate, if the wife, whose interest is vested in her husband, be joined as 
co-plaintiff with him, the misjoinder is fatal to the entire action.— 
We PINE ini lois rina s ered tanner 367 

6. Practice prescribed in applications for re-hearing after final judg- 
ment in action at law, under Code (§§ 2407-2417).—Pratt & 
Metisanto +. Holle& Byivewter.. ..... i. docs c sce ctece oegtininw cs aecaued 390 

7. Amendment of complaint by change of plaintiffs—Where an action 
of trover is brought in the name of the assignor, for the use of the 
assignee for the benefit of creditors, and the evidence shows that 
the conversion took place after the assignment, the complaint cannot 
be amended so as to authorize a recovery.—Stodder v. Grant & Nickels. 416 

8. Defective service of process not available on error.—The sheriff’s 

failure to serve a copy of the complaint with the summons is a mere 

irregularity, which, after judgment by default, is not available on 

CTLOr—=— DEW V., CURRIN GRAMS 5 & s0.6'. ose da's sec base's sed seep gi slaetelaeive 466 

Overruling demurrer to several pleas of which one is good.—Where 

a demurrer to several pleas, each going to the whole declaration, is 

overruled, and the plaintiff declines to reply, the judgment on the de- 

murrer will not be reversed on error, if any one of the pleas is good, 
since the erroneous overruling of the demurrer to the others could not 

have prejudiced the plaintiff.—Jesse v. Cater............... ccc eeeee 475 

10. Plea averring arbitration and award.—In an action on an injunction bond 
where the matters in controversy in the injunction suit were submitted 
to arbitration, and the arbitrators awarded that certain acts should be 
done by the parties concurrently, a plea setting up the submission and 
award must aver performance on the part of the pleader, or an offer to 
perform, or a good and legal excuse for the omission to do either.... 475 

ll. When office judgment for want of plea may be entered.—Under 
the provisions of the Code, in connection with the rules of practice in 
the circuit courts, (Code, §§ 2258-60; App. 714, 9th and 10th rules,) 
if the defendant fails to plead within the prescribed time, the plaintiff 
may have the default entered on the docket in vacation, at any time 
before pleas are filed, and claim the benefit thereof at the ensuing term 
of the court ; but the defendant may plead at any time before the de- 
fault is entered against him.—Woolsey v. M. & C. Railroad Co...... 536 

12. What is sufficient entry of office judgment.—An entry on the docket, in 
vacation, after the time for pleading has expired, in these words, 

“ Plaintiff claims judgment against defendant for want of a plea,” 
signed by the plaintiff’s attorneys, with the date attached, and attested 
by the clerk, is not a sufficient entry of the default ; nor is it sufficient 
to sustain a judgment by default at the ensuing term, after pleas are 
filed, although proof is made to the court that no pleas were filed when 
it was entered........... A iidiicls.s 3% oda's Poa aes antie hap plae otee ea ent 536 

13. Rendition of judgment for costs against surety on claim bond.—The rendition 
of a joint judgment for costs against the claimant and his surety on the 
claim bond, even if erroneous, is not prejudicial to the claimant, and for 
that reason is not available on error.—Irons v. Reynolds...... ...... 305 

14. Plea of title before suit brought in detinue.—In detinue for a slave, a 
plea which only shows that the title was in the defendant on a specified 
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PLEADING AND PRACTICE AT LAW—continvgp. ; 

day before the commencement of the action, is bad on demurrer.— 
oe US SA hn Sc ee ea 

15. Demurrer visited on first defective pleading —Where there is a defec- 

tive replication to a defective plea, a demurrer to the replication should 
hye caean the le ol, 2 EE RAR aS Sen SP Sa Oa ee 

16. Demurrer to evidence, object and effect of —The object of a demurrer to evi- 
dence is not to substitute the judge for the jury as a trier of the facts, 

but to ascertain the law upon an admitted state of facts; and its effect, 
when issue is joined, is to admit every fact which the testimony estab- 
lishes, or tends to establish: the court does not stand in the place of a 
jury, to render such a judgment as the jury ought to have rendered, but 
to render a judgment against the party demurring, if the jury could 
legally have done so from the evidence.—Shaw v. White............. 

17. Joinder in demurrer to evidence, when court may require—Where the evi- 
dence introduced by the plaintiff does not tend to establish his right to 
recover, and the defendant introduces no evidence, but demurs to the 
plaintiff's, the court is authorized (Code, § 2349) to require the plaintiff 
INN 655s cs ow ee ech Rse8s estes cereateesds 


See Rutes or Practice, p. 8. 


PLEADING AND PRACTICE IN CHANCERY. 

1. Using bill in chancery as evidence in amother cause.—When a bill in 
chancery is offered in evidence, in another suit, as an admission of the 
complainant, it is governed by the same rules that apply to all other 
admissions ; and consequently he cannot use his amended bill as rebut- 
ting evidence against the original.—Pearsall v. McCartney........... 
2. How non-resident infant defendants mag be made parties.—Non-resident 
infant defendants, whose father is dead, and whose mother is a non-resi- 
dent, may be made parties to a bill by publication and sending a copy 
of the order to their mother, with whom they live, at her known place 
of residence ; but sending a copy of the order to Elizabeth Lewis, “as 
the mother of said infants,” when their mother’s name is shown by the 
record to be Mary A. Lewis, is not a compliance with the rule-—Clark 
a hands Khb kpdSh 805i Kia £6GN korea eeardecaeders és 
3. Decree reversed for error prejudicial to infant defendanis.—When non- 
resident infant defendants are not properly brought in as parties, the 
decree will be reversed by the appellate court, and the cause remanded, 
although the error escaped the notice of the solicitors and chancellor 
in the court below, and was not specially assigned as error........... 
4. As to misjoinder of complainants, and waiver of rights by joining in bill. 
Where an administrator and the surviving sister of his intestate, as 
tenants in common, join in a bill for the recovery of slaves bequeathed 
by the maternal grandfather of the sisters to their mother and her 
children, and sold under execution against their father, the surviving 
sister thereby waives her right of survivorship, if any she had ; and the 
defendant cannot raise the objection, that the will created a joint 
tenancy, and that therefore there was a misjoinder of complainants.— 
565 y hau nienen bass ab iNS El bee o ass cites sacdox ene des 
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PLEADING AND PRACTICE IN CHANCERY—contIsvep. 

5. Specific performance of parol contract—Burthen of proof as to char- 
acter of possession.—Where the bill alleges possession under the parol 
contract of sale, and the answer admits the possession, but alleges that 
it was acquired and held under a contract of rent, and denies the 
alleged contract of sale, the burthen of proof is on the complainant to 
prove the character of the possession.—Danforth v. Laney........... 274 

6. Evasive answer, as to facts within personal knowledge, equivalent to ad- 
mission.—Where material facts are stated in the bill, which, prima facie, 
are within the knowledge, information, or belief of the defendant, his 
failure to deny them, or to express his belief of their falsity, or to state 
that he cannot form any belief respecting their truth, isa virtual ad- 
mission that they are true. He cannot shelter himself behind equivo- 
cal, evasive, or doubtful terms, nor behind a literal denial which 
amounts to no more than a negative pregnant.—Grady v. Robinson... 289 

1. Proof confined to facts in issue.—The defendant cannot. be permitted to 
prove, in bar of the relief sought by the bill, a fact which he failed to 
putin ieee im Minami woo oo. on oo civ eee deb eeiea dina, 29QO% 289 

8. Motion to suppress depositions for defects in commissioner's return.—A 
commissioner, appointed to take the deposition of a witness in a chan- 
cery cause, has power to administer the necessary oath, and to make a 
return to the court under whose authority he acts; and where his 
return embraces the commission, the interrogatories, the caption of 
the answers, and the certificate, all these together must be looked to in 
determining whether he performed his duty. A defect in one part of 
the return, when supplied in another part, is no ground for suppress- 
ing the deposition. If the return states that the deposition was taken 
pursuant to the commission, it is not essential that it should also state 
the manner of pursuing the commission. If it states that the witness 
was “sworn and examined” by the commissioner, “ By virtue of acom- 
mission ’”’ issued out of the court to which the return is made; and the 
commission and interrogatories returned specified the particular case; 
and the deposition shows that the witness, at the time he was answer- 
ing the interrogatories, knew that he was testifying in that particu- 
lar case,—the presumption is, that the commissioner swore the witness 
by virtue of that commission, and in the case therein ee 





9. Feme covert, how made defendant to bill.—When a married woman, a 
resident of this State, is named as a defendant to a bill, together with 
her husband and others, and there is no service of subpeena on her 
husband, as required by the 4th rule of chancery practice, no plea, 
answer, or demurrer filed by her and her husband, or by either of them, 
and no order that she might answer or defend separately, or that she 
might appear by solicitor or in any other manner,—publication against 
her as a non-resident, and her appearance by solicitor, do not give the 
court jurisdiction of her person, and the decree is not binding on her. 
BG Tes 3 os 6 2575 eS dle OT A 332 
10. Proof without allegations.—No decree can be rendered on proof which 
is not applicable to any of the allegations of the bill—Machem vy. 
EE CET Tee ee er ee Ter Te TE ee ee ecaeeeness 374 
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PLEADING AND PRACTICE IN CHANCERY—continvep. 

11. Variance between allegations and proof.—In a bill for specific per- 
formance, the failure to prove an alleged stipulation of the contract 
which the law implies is no variance; as where the bill alleges an 
agreement by the husband to settle property on the wife, for her sole 
and separate use, and the evidence fails to show the exclusiveness of 
the promised gift.—Andrews v. Andrews.:...................0.005. 

12. Burthen of proof as to negative averment.—Where the Dill alleges a 
negative, e. g. that complainant had no notice of the assignment of a 
note against which he seeks to establish an equitable set-off, and the 
answer avers notice, the burthen of proving notice is on the defendant, 
and not on the complainant to disprove it—Carroll v. Malone........ 

13. Exceptions to master’s report—An exception to a master’s report, in 
stating an account, is in the nature of a special demurrer, and must 
specify particularly the error complained of: if it is directed to a par- 
ticular portion of the report, including several distinct items, and is 


521 


bad in part, it may be overruled in toto.—O’Reilly’s Adm’r v. Brady... 530 


14. Proper parties to bill to subject wife's separate estate to payment of 
charge.—A bill which seeks to subject the separate estate of a married 
woman to the payment of a charge created by her during coverture, is 
properly filed against her and her husband ; and if it asserts no liability 
against the husband, and no claim for which either husband or wife can 
be charged personally, and its frame is such that, if a decree cannot be 
rendered against the wife’s separate estate, no relief whatever can be 
granted under it, there is no misjoinder of defendants.—Walker and 
SONGS 656 haidie Os 600 tes Sess wvisie se dows errr re Coccceres 

15. Misjoinder of causes of action .—When the separate estate of @ mar- 
ried woman is liable in equity for the hire of a slave under an express 
contract, and also for reimbursement of jail fees necessarily paid by the 
owner, after the expfration of the term of hiring, to regain the posses- 
sion of his slaves, who had been committed to jail as runaways during 
the term, the two demands may be joined in one bill........ Sdsieswses 

16. Waiver of objection by faiiing to raise it in primary court.—Where 
the defendants file an answer, embracing a demurrer on several distinct 
grounds, they cannot afterwards raise in the appellate court, for the 
first time, an objection to the prayer of the bill, which, if it had been 
raised before the chancellor, might have been remedied by an amend- 
SNPS BOEGRE cence obs Secateurs sa oee hee shina weses eYES Soo headss 

17. Service of subpoena on wife —Where a subpeena is issued against husband 
and wife, and is returned by the proper officer “executed” generally, 
the service on the wife is sufficient ......................., ee ae 

18. Proper parties to bill of revivor in foreclosure suit.—In a suit for the fore- 
closure of a mortgage, if the mortgagor dies before the rendition of 
the final decree, and his will is admitted to probate by the court hav- 
ing jurisdiction, his heirs-at-law, as well as his personal representatives 
and devisees, are proper parties to the bill of revivor, and the com- 
plainant proceeds without them at his peril, since they have the statu- 
tory right to impeach the probate of the will, by bill in chancery, at 
any time within five years—Hunt and Frowner v. Acre and Johnson.. 

19. Variance between allegations and proof.—The rule which requires a corre- 
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PLEADING AND PRACTICE IN CHANCERY—continvep. 
spondence between the allegations and proof, is especially strict in 
cases for specific execution of parol contracts for the sale of land. 
Where the contract alleged was, that the complainant should execute 
his note for onc half of the purchase money of two lots bought by de- 
fendant, that the two lots should be equally divided between them by 
an east and west line, and that each party should immediately enter 
into possession of his half; while the contract proved contained the 
additional stipulation, ‘‘ that whenever either of them wished to sell, 
the other should have the preference or refusal’’; held, that the vari- 
ance was fatal to relief— Williams v. Barnes..:. 2.006 ..-seeeeeeeee 613 
20. Amendment not allowable, on reversal of decree, when it makes new case—In 
reversing a decrce for the specific performance of a parol contract, on 
account of a fatal variance between the pleadings and proof, although 
the evidence shows that the complainant has a good cause of action, 
the appellate court will not remand the cause in order that the bill 
may be amended, if the amendment required would make a new case ; 
but will dismiss the bill, without prejudice to the right to file another. 613 
21. Costs—The chancellor’s decree in this case being reversed, and the bill 
dismissed, but without prejudice, on account of a variance between the 
allegations and proof, the costs were equally divided................ 613 
22. When bill for discovery merely may be dismissed with costs.—If a defendant 
in an action at law files a bill in equity for a discovery merely, in aid 
of his defense, without first making application to the plaintiff for an 
admission of the facts sought to be elicited, and the answer denies some 
of the facts alleged, the bill may be dismissed, with costs ; and if the 
action at law is brought in the name of one person, for the use of 
another, it is not sufficient to allege an application to the nominal 
plaintiff, and his refusal, to admit the facts as to which the discovery is 
SOU Ue— EAR VOT OMUCN o's c55.5.5 5 gisia os a's 14 'aieinio's warerelaelg-ecelelbaleial 6S ays 649 


See Routes or Practice, p. 8. 








PRESUMPTIONS. 


1. Presumption contra spoliatorem.—A husband, in resisting the probate 
of his wife’s will, can derive no advantage from any obscurity or un- 
certainty in the secondary evidence adduced of the contents of an 
ante-nuptial agreement between him and his wife, when the paper pro- 
duced by him, on notice, is materially different from that to which the 
witnesses depose, and there is evidence of his declaration that he had 
burned the marriage contract. The maxim, omnia presumuntur contra 
spoliatorem, applies with full force against him.—Wells v. Bransford.... 200 

2. Presumption in favor of judgment.—In a suit on a promissory ncte, 
where the record shows a judgment on verdict for the plaintiff, while it 
appears from the bill of exceptions that the defendant pleaded the 
statute of limitations, that evidence of a subsequent promise was intro- 
duced, and that a charge was asked by the defendant predicated on 
that evidence, it will be presumed, on error, that a replication was 
filed, and that an issue was before the jury to which the evidence and 
the charge were applicable.—Bettis v. Saint...............00...00es 214 

3. Presumption of conveyance from long-continued possession.—Where de- 
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fendant shows a letter from plaintiff's ancestor to an agent, directing 
him to close a bargain for the sale of the land, a deed thereupon exe- 
cuted by the agent, in his own name, to defendant’s vendor, and an 
uninterrupted possession of twenty-eight years ; the court may instruct 
the jury, that they may presume a conveyance from plaintiff’s ancestor, 
either to the agent, or to his vendee.—Harvey and Wife v. Thorpe.... 


. Presumption that settlement on wife was intended for her sole and sepa- 


rate use-—Where the husband agrees to settle property on his wife, the 
law implies that it was intended for her sole and separate use.—An- 
OIE WW AMID WHL osc. cc sikuenigs SEEM ESOS Sees ase Ewes 
Presumption in favor of judgment.—When the bill of exceptions pro- 
fesses to set out all the evidence, it cannot be presumed on error, in 
favor of the correctness of a charge given, that a fact was proved 
which is not found in the record.—Lawler v. Norris................. 


6. Presumption in favor of judgment.—Where a decree of the probate 


court, which is free from error on its face, does not appear on its face, 
and is not shown by bill of exceptions, to be based on an account 
which is copied into the transcript, the appellate court will not indulge 
the presumption that it was founded on that account, and on that pre- 
sumption reverse it.—Williams v. Gunter................-0ceeee sees 


PROBATE COURT. 


i. 


Jurisdiction over ademption of legacies—Although there may be cases, in- 
volving equitable circumstances, which the probate court, from its pecu- 
liar organization and mode of procedure, would be incompetent fully 
to adjust; yet it has jurisdiction over the ademption of legacies, as inci- 
dent to the settlement and distribution of estates —May’s Heirs v. May’s 


2. Jurisdiction to order sale of land for payment of debts —The juris- 


3. 


diction of the orphans’ court to order the sale of an intestate’s real es- 
tate for the payment of debts, under the act of 1822 (Aikin’s Digest, 
180, § 16), affirmatively appears, in a collateral proceeding, when the 
record shows a petition by the administrator, alleging a deficiency of 
personal assets for the payment of debts, and asking an order to sell 
the real estate, and that the court acted on the petition and granted the 
order of sale.—Doe d. Saltonstall and Wife v. Riley and Dawson...... 

When recitals in decree may be looked to.—Although recitals in the de- 
crees of courts of limited jurisdiction cannot give jurisdiction; yet, 
where the jurisdiction otherwise appears, the decree may be looked to 
for the purpose of ascertaining whether the action of the court, in or- 
dering a sale of lands, was predicated upon the two petitions separately 
shown in the record, or whether, as might have been done, one was re- 
garded as amendatory of the other, and the two considered as but one 
INCRE rr ens Re eos Hee iss ec sais ee 8 e hes Cae 


4. Jurisdiction to order sale of land for purpose of distribution.—The juris- 


diction of the orphans’ court to order a sale of an intestate’s real estate 
for the purpose of distribution, under the act of 1822 (Clay’s Digest, 
224, § 16), attaches on the filing of the petition by the administrator, 
alleging that the real estate “cannot be equally, fairly, and beneficially 
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PROBATE COURT—continvEn. 


divided” without a sale, and its recognition by the court in granting 
the order of sale; the failure to state in the petition which of the heirs 
are of full age, is not a jurisdictional fact.—Field’s Heirs v. Goldsby.. . 


5. Conelusiveness of proceedings had under such order of sale.—The failure 


to issue a citation to the resident heirs, or to make publication as to the 
non-residents, the failure of the guardian of the infant defendants to 
deny the allegations of the petition, and the want of proof by deposi- 
tion of the existence of the alleged ground of sale,—are mere irregular- 
ities, which, although they might be sufficient to reverse the proceed- 
ings on erfor, have no weight in a collateral attack............:,... 


6. Failure to give notice of time and place of sale.—The provisions of the 


act of 1806 (Clay’s Digest, 225, § 24), requiring an executor or admin- 
istrator to give notice of the time and place of sale, do not apply to 
sales made by the commissioners under the act of 1822, the ratification 
of which by the court is the test of correctness in complying with the 


OPO Oe ie ene be oh ee ke eee. ca eet 


RAILROADS. 


1. 


Right of way assignable by railroad company.—The Montgomery Rail- 
road Company having made an assignment of its roads and all its ef- 
feets, which was held valid by this court in Allen v. Montgomery Rail- 
road Co., 11 Ala. 437, the purchasers at the trustees’ sale, who were 
afterwards incorporated under a new name, acquired and succeeded to 
all the rights which the old company had under a deed conveying the 
right of way for the construction of the road.—Pollard v. Maddox..... 


REHEARING AT LAW. 


1, 


ad 


Validity of defense to original action not necessary to be proved on trial 
of petition for re-hearing.—A petition for a re-hearing (Code, §§ 2407, 
2417) after final judgment in an action at law, on the ground of “sur- 
prise, accident, mistake, or fraud,” by which the defendant was de- 
prived of the benefit of his defense to the original action, is a new 
action, on the trial of which it is only necessary for the defendant to 


218 


218 


321 


prove the truth of the facts which constitute the alleged surprise, acci- — 


dent, mistake, or fraud: where the pleas filed to the original action 
are legally sufficient, he is not required to prove that they are true, or 
that the defense set up in them ought to prevail.—Pratt & McKenzie 
Vs I IIR wo oi niss ese ons ci ans vive qaronindige sales 
Judgment on petition —If the trial of the petition results adversely to the 
petitioner, he cannot have a re-hearing of the original cause; but if the 
trial results in his favor, the proper judgment is, that the judgment ren- 
dered in the original action be vacated, and the execution issued under 
it be quashed, that a re-hearing be granted in the original action, that 
the petitioner be let in to make his defense in that action, and that he 
recover of the plaintiff in that judgment the costs which have accrued 
on the petition for re-hearing............ cc cece eee eee e eee e ee eees 
Judgment corrected and affirmed at costs of appellant—Where the record shows 
that, after the expiration of the term at which final judgment was ren- 
dered, a petition for re-hearing under the statute was filed; that a mo- 
tion was also made, at the ensuing term, to set aside and correct the 
entry of judgment; that exceptions were reserved to the rulings of the 
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REHEARING AT LAW—contInvep. 
court on the hearing of the motion; and that the court rendered, as on 
the motion, such a judgment in substance as the petitioner was entitled 
to on his petition, from which judgment the opposite party appealed,— 
the judgment will be corrected, on error, at the costs of the appellant, 
and made to conform to the proper judgment on the petition........,, 390 


RIGHT OF WAY. 
See RarLroaDs. 


SALES, JUDICIAL. 

1. Conclusiveness of proceedings had under order of sale by orphans court. 
Where the record affirmatively shows that the court had jurisdiction to 
order the sale, that the land was sold by commissioners under its order, 
that the sale was approved by the court, and that a deed was executed 
to the purchaser under its mandate, the action of the court, being in 
the nature of a proceeding in rem, is conclusive until vacated, and can- 
not, though abounding with errors and irregularities, be collaterally 
impeached.—Doe d. Saltonstall and Wife v. Riley and Dawson........ 164 

2. Irregularities insufficient to invalidate sale——The failure to give the statutory 
notice by citation to the heirs, and the absence of proof by the record 
that the guardian ad litem of the minor heirs accepted the appointment, 
or that he filed an answer denying the allegations of the petition, or 
that the commissioners gave proper notice of the time and place of 
sale,—are mere irregularities, which might furnish good grounds of re- 
versal on error, but which cannot invalidate the sale, when collaterally 
attacked, if the record affirmatively shows that the court had jurisdic- 


3. Indefiniteness of description of land.— Admissibility of parol evidence to 
identify it.—Indefiniteness and discrepancies in the description of the 
land, in the petition, order of sale, report of sale and commissioners’ 
deed, will not invalidate the sale, when enough appears to show that 
the land sold and conveyed by the commissioners was comprehended 
in the description contained in the petition and order of sale; and 
when this is the case, parol evidence is admissible to fix the bounda- 
ries of the portion sold, according to the data furnished by the deed, 
so as to identify the land therein described................ Beweseeks 164 

4, Conelusivencss of proceedings had under order of sale by probate court. 

The failure toissue a citation to the resident heirs, or to make publica- 

sion as to the non-residents, the failure of the guardian of the infant de- 

fendants to deny the allegations of the petition, and the want of proof 
by deposition of the existence of the alleged ground of sale-—are mere 
irregularities, which, although ‘they might be sufficient to reverse the 
proceedings on error, have no weight in a collateral attack.—Field’s 

REGS RES One eee ee ee ee 

Failure to give notice of time and place of sale. _"The provisions of the 

act of 1806 (Clay’s Digest, 225, § 24), requiring an executor or adminis- 

trator to give notice of the time and place of sale, do not apply to sales 
made by commissioners under the act of 1822, the ratification of which 
by the court is the test of correctness in complying with the order of 
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SEPARATE ESTATES OF MARRIED WOMEN. 
See HusBaND AND WIFE, 


SET-OFF. 

1, Equitable set-off against assignee of bond.—If a note under seal is assigned 
by endorsement after maturity, the assignee takes it subject to all equi- 
table defenses existing in favor of the maker prior to notice of the as- 
signment, whether they grow out of the same, or out of a different 

transaction. (WALKER, J., dissenting, held that, where the assignee ac- 
quired the legal title by endorsement, without notice of the maker’s 
equity, he ought to be protected.)—Carroll v. Malone............... 


SHERIFFS. 

1. Sheriff’s duty in levying fi. fa.—The sheriff is bound to pursue the 
mandate of an execution, unless otherwise instructed by the plaintiff, 
his attorney, or some one having an interest admitted by the plaintiff ; 
and is not bound to determine the conflicting rights and interests 
which arise under an agreement, between the plaintiff in execution, 
under a former levy, and a statutory claimant, to the effect that a judg- 
ment of condemnation should be rendered for the agreed value of the 
property, and that the claimant, on paying this agreed value, should 
have the property : such an agreement does not, as against the sheriff, 
render void an alias fi. fa.—Patton v. Hamner.... ..........0eee eee 

2. Construction of statute regulating sheriff’s fees —Under the Code (§§ 3042, 

3047), a sheriff cannot, in any case, be entitled to a fee “ for levying ji. 

fa. and making money thereon”, and to another fee, under the same ex- 

ecution, “for levying ji. fa. when sale is stayed, after levy, by a restrain- 
ing order.”’ Where the restraining order stays the sale of only a por- 
tion of the property levied on, and leaves the sheriff free to sell the 
other portion, and to levy upon and sell any other property of the de- 
fendant found in his county, he is not entitled to a fee of ‘one per cent. 
on the amount of the judgment”; and if, after levy, the sale of a portion 
of the property is prevented by injunction, he is not entitled to any fee 
or commission from the complainant in the injunction suit.—Mastin 
GI 6665 bce bane ii 5.ni8 dns wee kvhhne «sgn ce elesa ges 
Sheriff's liability in trover for levy of valid attachment—The act of a sheriff, 
in taking the defendant’s property under a valid attachment, cannot be 
converted into a tort, as against a prior fraudulent grantee of the de- 
fendant, by the mere fact that the attachment suit is afterwards dismissed 
by the plaintiff; nor ishe guilty of a tortiousconversion of the property, 
when it is taken out of his hands by his successor in office, under an- 
other attachment issued by the plaintiff on the same debt, immediately 
after the dismissal of the first; both attachments, therefore, with their 
levies, would be competent evidence for him, when sued in trover.— 
FIGUBCMIARN TAS LOWEEDS 62h ols ak patie dape Uatiesnd obeite etcetera 


# 


SLAVES. 

1. Slave may be agent.—A slave may act as the agent of his owner or hirer. 
NE: TOO 50s sc bnnv secs cians dss ravens elgouweadiines 
*: Came made with slave while suffered to go at large.—If a slave, while per- 
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SLA VES—continvep. 
mitted by his owner or hirer, contrary to the provisions of the act of 
1805 (Clay’s Digest, 541, § 12.) to go at large, and to act as a freeman, 
makes a contract for the hire of another slave to: work with him, and a 
white man gives his note under seal for the hire, the note is void... .. 514 
. Appropriation by slave, while suffered to go at large, of proceeds of his 
labor.—If a slave, while suffered by his owner or hirer to go at large 
and act as a freeman, appropriates the proceeds of his labor, with the 
consent of his owner or hirer, to the payment of a debt, the owner or 
hirer cannot afterwards reclaim them; and, a fortiori, a third person 
cannot afterwards claim to have them applied in payment of a liability 
ee SE I is acs s ee cb sdseeesesensessvecciecss 514 
. Liability of hirer of slave—If a slave runs away during the term of 
the hiring, and is committed to jail as a runaway, it is the duty of the 
hirer to pay the necessary Jail fees; and if he refuses to do so, the own- 
er, at the expiration of the term, may pay them, and thereby acquire 
a cause of action against him.—Walker and Wife v. Smith............ 569 
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SPECIFIC PERFORMANCE. 


1. What part performance avoids statute of frauds.—Possession by the vendee, 
with the consent of the vendor, under a parol contract for the sale of 
land, takes the case out of the statute of frauds; but mere possession, 
when it is not shown to be under the contract, is not sufficient.—Dan- 
a te ee. eae eee eee eee oe rn 274 

2. Burthen of proof as to character of possession, in chancery.—Where the 
bill alleges possession under the parol contract of saléjand the answer 
admits the possession, but alleges that it was ‘acquired and held under 
a contract of rent, and denies the alleged contract of sale, the burthen 
of proof is on the complainant to prove the character of the possessiom 274 

3. Variance between allegations and proof.—In a bill for specific performance, 
the failure to prove an alleged stipulation of the contract which the 
law implies is no variance; as where the bill alleges an agreement by the 
husband to settle property on the wife, for her sole and separate use, and 
the evidence fails to show the ezclusiveness of the promised gift—An- 
SN TER MNEOINN Soo bcs. cusioie sso EGS soo S 5G eis’ boss wield «oases 432 

4. Certainty requisite in contract.—It was objected in this case, on the part of 
the defendant, that the uncertainty in the terms of the contract was an 
insuperable obstacle to its specific execution; but the court, while ad- 
mitting that great certainty and precision in the averment and proof 
of contracts, whether verbal or written, were indispensable pre-requi- 
sites to their specific execution, held that, in view of the looseness and 

inaccuracy of language which showed that the parties and witnesses 
were uneducated, and construing the unartificial expressions of the par- 
ties by their subsequent declarations showing the meaning which they 
attached to the words, the terms of the contract were sufficiently cer- 


5. Contract must be fair, just, and reasonable—It is an unquestioned doctrine 
of equity, that only those contracts which are fair, just, and reasona- 
ble, will be specifically executed. ...........ceeeesceeseeeeeeesenees 432 
6. Inadequacy of consideration.—When the inadequacy of consideration shows 
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SPECIFIC PERFORMANCE—contimvep. 
that the contract is unfair, inequitable, or unconscionable, even though 
it might not be sufficient, if the contract were executed, to induce the 
court to rescind or set it aside, a specific performance will be refused. 432 
7. When equity will sustain and enforce post-nuptial voluntary settlement in favor of 
wife—Equity will sustain a post-nuptial voluntary settlement in favor 
of the wife, when executed, and will specifically enforce, as against any 
other person than the party himself, an agreement to make such a set- 
tlement; but it will not specifically execute such an agreement against 
the party himself, because, until executed, it is revocable............ 432 
8. What consideration will sustain specific execution of agreement to make such set- 
tlement.—Neither the moral obligation of the husband to provide for his 
wife, nor the fact that he received property by her, nor both these con- 
siderations together, will justify a specific execution of a post-nuptial 
agreement on his part to make a settlement on her; but when, super- 
added to these, there is a valuable consideration, irrevocably executed 
on the part of the wife, a specific performance will not be refused on 
account of the inadequacy of that consideration. In this case, the court 
decreed a specific performance of an agreement to settle on the wife 
slaves valued at more than $4,000, in consideration of her relinquish- 
ment of dower in certain lands sold at $2,600; it being also alleged and 
proved, that the husband received the slaves, with other property, by 
the wife, and that there were no children of the marriage to be provided 








9. When contracts concerning personalty will be specifically enforced—Generally, 
equity will not specifically enforce contracts concerning personal prop- 
erty, because there is a remedy at law ina suit for damages; but where 
there is no remedy at law, as in case of post-nuptial agreements between 
husband and wife, a specific performance may be decreed............. 432 


STATUTES, CONSTRUCTION OF. 
1. Arkansas statutes on subject of divorce construed.—Thompson v. The State. 12- 
2. When permissive words in statute will be construed imperative—The word may, 
when used in a statute, will be construed mandatory and imperative 
for the purpose of sustaining and enforcing rights, but not for the pur- 
pose of creating a right or determining its character.—Per Walker, J., 
while Rice, C. J., held, that a permissive word should be construed per- 
emptory, when used to clothe a public officer with power to do an act 
which ought to be done for the sake of justice, or which concerns the 
public interest or the rights of third persons.—Zx parte Banks......... 28 
3, Statute of 1854, requiring registration of names of steamboat owners, construed.“ 
Commissioners of Pilotage v. Steamboats Cuba, Swan, and J. H. Bell. 185 
4. Statute providing for acknowledgments of deeds by femes covert, (Clay’s Digest, 
155, § 27,) construed.— Boykin v. Rain. ..........ecccesceceecceees 332 
4. Computation of time under statute of non-claim.—McHenry v. Wells........ 461 


STEAMBOATS. 

1. Construction of registration act—Under the act of February 15, 1854, (Pam- 
phlet Acts 1853-4, p. 50,) “to provide for the registration of the names 
of steamboat owners,” which imposes a penalty upon the owners of any 
steamboat, navigating the waters of this State, for a failure to file in 
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STEAMBOATS—contTINvED. 

the proper office, “before such boat leaves the port of Mobile,”’ a written state- 
ment of the names and residences of her owners; held, that a steamboat, 
used exclusively as a lighter and tow-boat, which plied between the 
wharves of the city and the lower part of the bay outside the bar, car- 
rying cargoes to and from large vessels which could not pass the bar, 
was within the statute, although she never went outside the limits of 
the port of Mobile-——Commissioners of Pilotage v. Steamboats Cuba, 
UNMANNED EETRSEUL ioc iccccidnns os Saw sic ane oss ee sauis seca ese ceeee 185 
Limitation of suit for penalty against boat-—The provision of the second sec- . 
tion of this act, which gives a remedy against the steamboat by admi- 
ralty process “in the same manner as is provided-by the laws of this 
State for the recovery for work and materials furnished steamboats,” 
refers only to the form and mode of conducting the proceeding, but does 
not limit the suit to thirty days after the accrual of the cause of action. 
The limitation of the suit is one year, as prescribed by section 2481 of 
ae Laelia ence Ph eRAike seas bc abuWapeens oases Rad 185 
3. Registration act not regulation of commerce.—The act of February 15, 1854, 

“to provide for the registration of the names of steamboat owners,” 
which requires a written statement of the names and residences of the 
owners of steamboats navigating the waters of this State to be filed in 

the probate court of Mobile, and imposes a penalty of $500 for its vio- 
lation, is not a regulation of commerce, within the constitutional grant 
I ars Sais ck ki bee ee ne 68940 ON4 oo Mbdwaais oeiess 185 
. Nor in conflict with license laws of United States——The laws of the United 
States, regulating the coasting trade, do not confer rights, in the prop- 

er sense of that term, but rather impose restrictions on the trade; and 

the additional requisition of this State statute, as it does not obstruct 

or dispense with any of the requisitions of the acts of Congress, cannot 
Re ey Oe Ger OUION WENN ONIN. dnc i seisdwdecussccnceeesesccieese 185 
. Nor violative of ordinance of 1819, as imposing tax or duty—The requisition 
which this statute makes upon the owners of steamboats, is not a tax, 
duty, impost, or toll, within the ordinance of 1819, by which Alabama 
accepted the conditions of the act of Congress admitting her into the 
Union, and declared “that all navigable waters within the State shall 
forever remain public highways, free to the citizens of this State and 

of the United States, without any tax, duty, impost, or toll therefor, im- 
NDS Li6% 55a kGS0G RTRs VS A54SS De ehbesiws ccowseneeees 185 


SUPERSEDEAS. 

1. Amendment of petition allowable.—A petition for supersedeas, which, under 

our practice, stands in lieu of a declaration, may be amended, by leave 

of the court, after demurrer sustained to the original, provided the 
amendment does not make an entirely different case as to the execution 
sought to be superseded.—Pearsall v. McCartney.................4-- 110 
2. Right to open and conclude argument.—The defendant in the judgment, who 
applies for the supersedeas, is the plaintiff in the proceedings subse- 
quently had on his petition, and is therefore entitled to open and con- 


ne es Fave beac naGed tabs sess s6se0¥eead cokeva ones 























INDEX. 795 





SUPREME COURT. 

1, Appellate jurisdiction—The appellate jurisdiction of the supreme court, 
in the revision of final judgments and decrees of the inferior courts, is 
derived from the constitution, (Art. V, §§ 1 and 2,) and is not re- 
stricted by the statutory provisions regulating appeals: the appeal, 
bond, or security for costs, and certificate, required by the Code, 
(§§ 3016, 3041,) are not jurisdictional facts, but merely the prescribed 
means by which each particular case may be brought under the pre- 
existing jurisdiction of the court——Per Walker and Stone, JJ.; while 
Rice, C. J., held, that, however full and complete might be the appel- 
late jurisdiction conferred by the constitution, the public policy of the 
State, as disclosed and declared by the Code, required that that juris- 
diction should not be exercised in favorof a party who did not comply 
with the requisitions of the statutes regulating appeals—Thompson v. 


See RvLES oF PRACTICE, p. 8. 


TRESPASS. 

1. Liability of joint trespassers.—In trespass against two, if the evidence 
authorizes exemplary damages against one, the other, if he is shown to 
have acted in concert with him, is liable to the same extent.—Hair v. 
PAUOUE EDs tare ole ccc ties biarastais nieve ste asta’ area etota badsafoesharel eet alesis ons Sieve naie nea 

2. Measure of damages.—In trespass for taking and carrying off slaves, the 

court charged the jury, “ that, if they found for the plaintiffs, the mea- 

sure of damages would be the highest value of the slaves at any time 
between the taking and the trial ; that, in addition to this value, they 
might allow interest thereon, or might look to the value and hire as 
some guide in coming to a conclusion, but were not bound by them”: 

Held, that the charge was not erroneous ..........2. cc cece cece eens 

Exemplary damages, when allowable——Exemplary damages, or “smart 

money”, may be allowed to the plaintiff, in trespass for taking and 

carrying away his goods, when there are circumstances of aggravation 
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TRIAL OF RIGHT OF PROPERTY. 

1. Wife cannot interpose claim when legal title is in husband.—If the husband 
purchase a slave in his own name, and take the bill of sale to himself, 
the legal title vests in him, although the purchase money was the pro- 
ceeds of the sale of property in another State secured to the wife by 
ante-nuptial agreement there executed ; and though he may deliver the 
slave to the wife, and recognize it as hers, yet she cannot interpose a 
claim at law, in her own name, when the slave is taken under attach- 
ment against the husband.—Irons v. Reynolds..... Ainee asad Sakae ee 

2. Insolvency of defendant in execution, when admissible evidence, and how proved, 
On a trial of the right of property in a slave, where the claimant de- 
rives title under a conveyance from the defendant in execution, which 
is attacked on the ground of fraud, the plaintiff may show that, at the 
time of the execution of the conveyance, the defendant in execution 
was insolvent ; and evidence of notes outstanding against him at that 
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TRIAL OF RIGHT OF PROPERTY—contimvep. 
time, and of a judgment rendered on one of such notes, is admissible as 


tending to prove the fact of insolvency.—Beeson v. Wiley, Banks & Co. 575 


3. Error without injury in rendering judgment for costs against 
surety on claim bond.—The rendition of a joint judgment for costs 
against the claimant and his surety on the claim bond, even if errone- 
ous, is not prejudicial to the claimant, and for that reason is not availa- 


2 SEA es, Sr eee eee ee ee 


TROVER AND CONVERSION. 

1. Absolute sale by bailee held conversion—An absolute sale of a slave, 
by one who has possession under a contract of hiring, does not transfer 
to his vendee the right to the unexpired term, but is a violation of the 
contract of hiring, and gives the owner the immediate right to take 
peaceable possession, if he can.—Hair v. Little...................... 

2. Conversion by administrator no cause of action against estate.— 
When an administrator is sued in his representative character, for an 
alleged conversion of a slave by his intestate, proof of his possession 
and émployment of the slave at the commencement of the suit does not 
authorize a recovery against him, since the estate is not responsible for 
RIS PAOLO MET Ws MITA 5 516 5 0c 6 4:5.6'4 1611510:5:6 5.014, 010'050, 010,915 50 0-010 

3. Amendment of complaint by change of plaintiffs—Where an action 
of trover is brought in the name of the assignor, for the use of the as- 
signee for the benefit of creditors, and the evidence shows that the con- 
version took place after the assignment, the complaint cannot be 
amended so as to authorize a recovery.—Stodder v. Grant & Nickels. . 

4. Sheriff’s liability in trover for levy of valid attachment.—The act of 
a sheriff, in taking the defendant’s property under a valid attachment, 
cannot be converted into a tort, as against a prior fraudulent grantee 
of the defendant, by the mere fact that the attachment suit is after- 
wards dismissed by the plaintiff; nor is he guilty of a tortious conver- 
sion of the property, when it is taken out of his hands by his successor 
in office, under another attachment issued by the plaintiff on the same 
debt, immediately after the dismissal of the first; both attachments, 
therefore, with their levies, would be competent evidence for him, 


when sued in trover.—Houseman v. Stewart ...............cceeceee 
TRUSTS. 
See Cuancery, 1, 2, 4, 11, 12. 
EsTopPE., 2. 


DEEDS AND CONVEYANCES, 10. 


USURY. 

1. Discounting note at illegal rate of interest is usury, and available as defense against 
assignee.—Discounting a note on a third person, eleven months before its 
maturity, at four per cent. per month, and taking the endorsement of 
the holder, with a mortgage on his property to secure its payment, do not 
constitute a bona fide purchase of the note, but 4 usurious loan; and if 
the note and mortgage are then assigned to another person, at the same 
usurious rate of discount, and with notice of the usurious nature of the 
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USURY—conrTINUED. 
transaction, the mortgage is open in his hands to the defense of usury. 


Hunt and Frowner v. Acre and Johnson.............cseeseeeeeeeeee 680 
2. When legal interest must be paid on usurious loan It’ a debtor comes into 

equity, for relief against a judgment at law, or other legal security, on 

the ground of usury, where he has by his own voluntary act deprived 

himself of the opportunity to appear and plead the usury in the char- 

acter of defendant, he is required to pay principal and legal interest; 

but this rule does not apply,in the absence of such voluntary act, where 

the heirs of the mortgagor come into equity to redeem the mortgaged 

premises, to set aside a decree of foreclosure, which was obtained by 

the creditor in a suit so conducted as to deprive them of the opportu- 

nity to appear and plead the usury, and to remove the cloud on their 

title created by the proceedings in the foreclosure suit.—(WaLKER, J., 

ID oso aise Wiaicie aoc esi. b sl cao vewa sis RGbIy a SHemhe Nese Nac ematiase 580 
3. Usury a defense to suit for foreclosure of mortgage.—Usury in the transaction 

in which the mortgage had its origin, may be set up as @ defense, pro 

tanto, to a bill for foreclosure; and its effect, if established, is to discharge 

the party from the payment of any interest whatever on the debt.... 580 


VARIANCE. 


See EvipEncE, 7, 8, 9, 10. 
PLEADING AND PRACTICE IN CHANCERY, 11, 19. 


VENDOR AND VENDEE. 


See Fravup, 3, 4. 
Cuancery, 8, 9, 10, 20. 


VENUE. 
See CriminaL Law, 9, 11, 12. 


VERDICT. 
See Criumat Law, 21. 


WARRANTY. 
1. Warranty in bill of sale of slave construed.—In a bill of sale of a slave, the 
words, “which said negro I do warrant and defend unto him, the said 
L., his heirs and assigns forever,” are a warranty both of soundness and 
title—Livingston v. Arrington. ...........cciccce ces cccececesoses 424 
2 General warranty of soundness covers what defects.—A general war- 
ranty of soundness does not cover visible and external defects, which 
are plain and obvious to the purchaser,—such as the eye can discover 
and enable him to comprehend; but it covers all other defects, even 
though the purchaser is informed of their nature, character, and extent, 424 


WILLs. | ;, 
1. What is undue influence.—Undue influence, such as will vitiate a will, 


must in some degree destroy the testator’s free agency, and constrain 
him to do that which is against his will, but which he is unable to re- 
fuse, or too weak to resist; it isnot enough that the testator’s own 
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WILLS—contincep. 
misconduct may have brought about a condition of things, which, 
operating as a moral inducement-on his mind, may cause him to make 
a disposition of his property which, under other circumstances, he 
might not have made.—Dunlap v. Robinson........................ 100 
2. Provision by will for illegitimate children not void—There is no rule 
of law, and no reason founded either in morals or public policy, which 
prohibits an unmarried man from making provision by will for his ille- 
OE SR AE aT iol MR UM SA ne ey wa 100 
3. Burthen of proof on trial of issue to test validity of will—On the 
trial of an issue to test the validity of a will, the onus is on the propo- 
nent to show the testator’s capacity and the due execution of the will; 
and when these facts are established, it then devolves on the contest- 
ants to show fraud or undue influence. ............ 0... cc eee eee eee 100 
4. Jurisdiction of probate court over ademption of legacies.—Although 
there may be cases, involving equitable circumstances, which the pro- 
bate court, from its peculiar organization and mode of procedure, 
would be incompetent fully to adjust; yet it has jurisdiction over the 
ademption of legacies, as incident to the settlement and distribution of 
estates.—May’s Heirs v. May’s Adm'r................ccescceeseceee 141 
5. Admissibility of parol evidence to show whether advancement was 
intended as satisfaction of provision by will—It is now well settled 
that parol evidence is admissible to show that a subsequent advance- 
ment by the testator was not intended as a satisfaction, in whole or in 
part, of a previous provision by will ; and whenever such evidence is 
admitted for this purpose, it may be rebutted by similar evidence..... 141 
6. Ademption of legucies by subsequent advancement.—Testator, after 
providing for the payment of his debts, directed that “ the entire resi- 
due” of his property, consisting of lands, slaves, and other property, 
should be equally divided among his wife and children, and declared 
that it was his “‘ settled purpose” to make them all equally interested in 
his estate. The share of his only married daughter he directed should 
be divided between her and her husband, one half being secured to her 
as her separate estate, and the other half vesting absolutely in her hus- 
band. Afterwards he made advancements, consisting of lands, slaves, 
and other property, approximating in value the share which each 
would take under the will, to this daughter, another daughter then 
married, and his eldest son, who were the children of his first wife ; 
and there was parol evidence (by two witnesses) of his subsequent 
declarations that this was independent of the provision made for them 
by will, that most of his property had come by their mother, and that 
he felt it his duty to give them more than his other children. Held, 


that the advancements were a satisfaction, pro tanto, of the provisions 
141 


Rc raktalecrcstss se thctststecebladed’ suet eee abe’ ous sanute’s 
7. Wife's right to dispose by will of her separate estate——Where there is 
an agreement between husband and wife, before marriage, that she 
shall have either the whole or a particular part of her personal prop- 
erty to her separate use, she may dispose of it by will, without the con- 
sent of her husband.—Wells v. Bransford..............ceeeeeeeeeuee 
8. Instrument held a deed, and not a will.—A writing under seal, in 
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WILLS—conTINUED. 
form a deed, by which a father, in consideration of natural love and af- 
fection, conveyed to his daughter and her children, by present words of 
gift, several negroes and other personal property, contained this 
clause, “ The condition of the above-named gift is to take place at my 
death ; until then, the property is to remain as my own”: Held, that 
the instrument was a deed, and not a will.—Elmore v. Mustin......... 309 
9. Construction of will.—The will which was construed in Machem v. 
Machem, 15 Ala. 373, again examined, in a suit between the same par- 
ties, and the former construction adhered to.—Machem v. Machem.... 374 
10. Reformation of will in equity.—A will cannot be reformed in equity, 
so as to make it create a separate estate in a married woman, on proof 
of an agreement, prior to her marriage, between the testator, who was 
her father, and her intended husband, that the will of the former 


11. Admissibility of parol evidence in construing will—tIn construing a will, it 
is permissible to look at the condition of the testator’s famity—Travis 
uN WINN a5 055s sar bbs Peg os kngantannscs bape ene nkaenn 494 

12. Bequests construed, and held contingent—Testator directed his executors 
to keep together the entire estate, to cultivate the plantation with the 
slaves, and to apply the proceeds of the crops to the support of his 
family and the education of his children, and gave them power to sell 
property, and to manage the estate as they thought would be most 
conducive to the interests of the estate. The will contained, in addi- 
tion to a specific bequest of three slaves to one daughter, the following 
clauses: “It is my further will and desire, that in the event of the 
marriage of my wife, or of either of my daughters, or of the child with 
which my wife is now pregnant, or of either of my children arriving at 
the age of twenty-one years, then my said executors shall have a divi- 
sion of all my property, both real and personal, and of whatever kind 
it may consist, and assign and give to my said wife, or my said children, 
when they shall marry or arrive at age as aforesaid, a child’s part of 
said estate, which I give to them and their heirs forever.” “In expla- 
nation of the foregoing bequest as to my plantation, it is my will and 

desire, that in the event of my wife’s marriage, or of the marriage of 
any one of my children, or of any one of them arriving at age as afore- 
said, that my property be then equally divided among them, giving 
each one, as before stated, a child’s part of the same, and that the plan- 
tation be still managed and kept up by my said executors, for the 
benefit of my other children.” The testator’s family consisted of his 
wife and two daughters, one of whom was born of a former marriage. 
Held, that the legacies were contingent, and that therefore only those 
legatees who were living at the happening of the contingency on 
which the division was to take place were entitled to a share in the 
RO ro dreleg yor easy o Eason lois cheatin arash foiets stake yapouecaraiora ploteni evste scare rowan 494 
13. Decree in chancery annulling probate of will, conclusiveness and effect of —A 
bill in chancery to set aside and annul the probate of a will is in the 
nature of a proceeding in rem, to which any person having an interest 
may make himself a party ; and the decree, annulling the probate, is 
final and conclusive, as to the validity of the will, in all courts and 
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upon all persons, until set aside or reversed in some direct proceeding. 
Hunt and Frowner v. Acre and Johnson 


WITNESS.” 

1. Mode of impeaching witnesa.—In impeaching a witness, the inquiry is 
not limited to his general character for truth, but the impeaching wit- 
ness may be‘asked as to his general character ; Stone, J., dissenting. 
Ward v. The State 

2. Competency of impeaching witness.—A witness who states that he is 
acquainted with the general character of the impeached witness, 
although he may never have heard it canvassed, is competent to testify 

' in reference to it 

3. Objection to competency of witness, when raised.—An objection to the 
competency of a witness on the ground of interest, when known at the 
time of filing cross-interrogatories, must be distinctly made before the 
witness is examined.—Hair v. Little 

4, Same.—Or at first opportunity.—Drake v. Foster 

5. Husband incompetent witness for wife.—The rule which renders husband 
and wife, unless in a few excepted cases, incompetent to testify for or 
against each other, has its foundation not only in the identity of their 
rights, but in a wise public policy ; and there is nothing in any of the 
statutes of this State, securing to married women their separate estates, 

which requires that an exception should be made of cases in which the 
husband is called upon to testify to his acts in the capacity of trustee 
for his wife.—Wilson v. Sheppard 


ERRATA. 


In Thompson v. The State, page 18, top line, for “amity,” read “comity.” 

In Ward v. The State, page 61, eighteenth line, for “ authentically,” read 
* authoritatively.” 

In same case, page 63, fifth line from bottom, for “ numbers,” read “ members.”’ 

In Martin and Flinn v. The State, page 72, fifth head-note, for “with ¢ cor- 
roborating evidence,” read “ without corroborating evidence.” 

Errors in spelling and punctuation, which are unavoidable, require no 
particular notice. 





